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Last week from this podium in our second annual symposium on “Incorporating Trafficking Person in Human Rights Curricula in Universities in the U.S. and Abroad” we debated the role of education in combating trafficking in persons. 

This week I was asked by Freedom House – and I am glad that you asked – to examine the role of legislation in combating the problem.

And I am pleased every time an anti-trafficking legislation recognizes a role for education. Suffice here to refer to the law of Georgia on combating human trafficking of 2006 which in article 5 acknowledges as one of the important mechanisms for prevention of human trafficking the “inclusion of human trafficking related issues in the curricula of secondary (high) schools and higher education institutions.” 

And no doubt that legislation is one of the primary sources of social change and social regulation. In fact, I always argue that legislative measures are one of the most effective means of combating a serious problem, such as trafficking in persons.

This view is expressed by the United Nations High Commissioner for Human Rights Principles and Guidelines on Human Rights and Trafficking of 2002 which explicitly states that:

“The lack of specific and/or adequate legislation on trafficking at the national level has been identified as one of the major obstacles in the fight against trafficking.” 

“There is an urgent need to harmonize legal definitions, procedures and cooperation at the national and regional levels in accordance with international standards.”

“The development of an appropriate legal framework that is consistent with the relevant international instruments and standards will also play an important role in the prevention of trafficking and related exploitation.”

The United States shares this view. Article 108 of the Trafficking Victims Protection Act considers lack of an anti-trafficking legislation in a country as an indication of the state failure to meet the minimum standards for the elimination of trafficking.
Indeed, Ambassador Mark Lagon, I have been arguing that a country that does not have a specific, comprehensive, adequate and effective anti-trafficking law should not be placed on Tier 1 of the State Department Trafficking in Persons Report. I have also been arguing that a country such as China, Russia, India, or Mexico should not be placed on Tier 2 watch list for 2 or 3 consecutive years. 

So what is the legal map of anti-trafficking legislation as of December 3, 2007?

· 37 countries have comprehensive anti-trafficking laws that do not only criminalize the act of trafficking but provide for the appropriate preventive actions as well as the protective measures to protect and assist victims of trafficking.

· 14 countries have such comprehensive laws but only regarding children.

· 70 countries have amended their Criminal Codes to recognize trafficking in persons as a specific offense.

· 9 countries did that as part of their immigration laws.

· 23 countries have draft laws. Last month I provided comments on the draft law of Haiti, and this morning I received the draft law of Syria.

This means that if you did the math, only 19 countries do not have laws or draft laws on trafficking. Many of these are placed on Tier 3 including Saudi Arabia, Algeria, Sudan and Uzbekistan.

But these are the numbers. How good are these laws and how adequate and effective are these laws? Is there a nexus between the level of observance of internationally recognized human rights in a country and its commitment to fight human trafficking? Is there a link between the degree of transparency and good governance and a government political will to fight trafficking?

I argue that there is no model law that may be followed by every country, but there are elements of a model law that must exist in any anti-trafficking legislation. To discuss these elements is beyond the scope of this panel, but I would like to make reference to some provisions of laws that have been enacted in the last two years. Because of time limitations, I will choose five and it is always safe to take the fifth.

My favorite is the first article, Article 377 of the Israeli law, which passed on my wife’s birthday October 29, 2006. It states that, “Anyone who carries on a transaction in a person for one of the following purposes shall be liable to 16 years imprisonment” including “giving birth to a child and taking the child away.”
Article 377 defines trafficking as a “transaction in person”. I was in Egypt last summer and I documented cases of Egyptians being trafficked through marriage brokers to the Gulf States. The TIP report, which to me is the most current, credible and comprehensive, and these are the 3 “C’s”, source of information, calls this form of trafficking: “Trafficking for the purpose of temporary marriage.” I use the Israeli term; this is transactional marriage. 
Is this trafficking? How about marriage by catalogue? How about trafficking in egg cells, the question that Michele Clark posed last week? The answer to these questions depends on the willingness of a legal system to recognize the various forms of exploitation of the human being. 

In the United States, the Trafficking Victims Protection Act should be read in conjunction with the International Marriage Broker Regulation Act of 2006, the Inter-country Adoption Act of 2000, the National Organ Transplant Act and the Uniform Anatomical Gift Act. 

And that is why the U.N. Protocol on Trafficking, while providing for certain forms of exploitation that may constitute trafficking, it left for the national legal systems the discretion to recognize additional forms of exploitation. 

To me this invites us to adopt a new definition of slavery that does not require buying and selling of human beings – a new definition that means every time a human being is subject to control of another, this should be unacceptable and it should be illegal such as child labor and forced labor. The question here is to what extent is a legal system willing to acknowledge all forms of exploitation as unacceptable and illegal. 

The second article that I want to share with you is Article 8 of the Trafficking in Persons Act of 2007 of Jamaica. It states that “where a person provides evidence that she is a victim, she shall not be liable to prosecution for any offense against the laws relating to immigration or prostitution that is direct result of the offense of trafficking in persons committed against her.” This tells us something about whether the legal system is blaming the victim and how does a legal system treat women and children?
This is the principle of non- punishment of a victim of trafficking. Some legal systems like ours here in the United States require “causation,” a link between the act committed by the victim and the act of the trafficker. Other legal systems such as that of the Council of Europe Convention require “duress”, i.e. proof that the trafficked person was coerced to commit the illegal act.
To me, this principle is a key in deciding whether the law on trafficking is a good law. I am against making the application of the principle contingent upon the trafficked victim cooperation with law enforcement officials as is the case in the laws of Moldova and the Dominican Republic. The draft law of Syria that I just received does not provide for such a principle as is the case in many of the anti-trafficking laws. 

The third article is Article 32 of the UN Model Law. As you all know the UN is in the process of finalizing a draft law that will be presented in the Vienna forum that will take place in February 13-15, 2008. Article 32 provides for the establishment of a victim fund. It states that “There is hereby established in the accounts of (the state) an account to be known as (the state) Victim Fund for the Compensation of Victims of Trafficking.”

The idea of a state victim fund tells us something about the commitment of the state. It tells us something about how does the state deal with the vulnerable, the person that “has no real and acceptable alternative but to submit to the abuse…” if you used the language of the Traveaux Prerogative, the person whose consent is non-existent or defective. It tells us something about how the state addresses the causes of vulnerability, poverty, underdevelopment and lack of equal opportunity if you used the language of the UN Protocol.

It tells us something about how does the state repair the harm and remedy the grievance, especially when the victim has no access to courts and no redress in the criminal justice system. 

The fourth article is Article 2 of the Trafficking in Human Beings of 2006 of the United Arab Emirates. “Punishment for the crime of trafficking is life in prison if the perpetrator of the crime is a public official or a person assigned to carry out public service.” Public corruption must be addressed in the context of trafficking. It should be considered an aggravated circumstance that enhances the penalty and it should be part of our definition of illegal means that should cover abuse of office. 

Finally, the fifth article, Article 6 of the Anti-trafficking in Persons Act no. 670 of 2007 of Malaysia and I will be visiting Malaysia by the end of January. Article 6 states that “A body to be known as the Council for Anti-trafficking in Persons shall be established.” The Council shall consist of various ministries and “not more than three persons from non-governmental organizations or other relevant organizations having appropriate experience in problems and issues relating to trafficking in persons including the protection and support of trafficked persons.”

This is what I call the representation model of civil society participation. Participation is the missing “P” in the 5 “P’s” approach to combat trafficking: protection, provision, prevention, participation and protection. Other legal systems like ours here in the United States follow what I call the consultation model. Under article 105 of the TVPA, the US Inter-agency Task Force shall consult with NGOs. 

Allowing for civil society participation is one of the most important means of promoting democracy, transparency and the rule of law.  And that is why, from SAIS and in the presence o f Freedom House, I would like to propose an amendment to the TVPA: a new minimum standard for the elimination of trafficking “whether a government of a foreign country cooperates with NGOs and other elements of civil society in adopting the appropriate preventive and protective measures to combat trafficking in persons.”

This is consistent with international standards. I am referring here to Article 6 & 9 of  the UN Protocol on Trafficking which I argue establishes an international obligation of cooperation with civil society. Would this new minimum standard fall beyond the scope of the objectives of the TVPA? 

A reading of the TIP report suggests to me that Mr. Ambassador, the report does exactly that in reporting on the status of trafficking in many countries. The report explicitly provides that the government of Bahrain as well as the government of Kuwait do not fund NGOs who are providing services to victims of trafficking. The report also acknowledges that there are no NGOs at all in North Korea. So, let us codify this inquiry into the status of civil society especially since in many countries governments do not allow civil society to function openly and freely.

Thank you.
