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RECENT DEVELOPMENTS IN THE FIELD OF HUMAN TRAFFICKING 


Ladies and gentlemen,

I begin by thanking Mohamed and the staff of the Protection Project for organizing this event and inviting me to participate. It’s wonderful to be here.

In my experience the real value in sessions lies in the discussions that take place after a formal presentation. I am therefore going to keep my remarks short, focusing only on two main points:

First: I’d like to say a few things about the developments and achievements of the past decade. They have been considerable and it well worth acknowledging just how far we have come in a very short space of time. I’ll also make a few remarks about challenges. I’m sure you are all aware that while progress has been considerable, it has also been very uneven. 

And second: I’d like to focus, in a bit more detail, about the particular area I’ve been working on over the past eight years: criminal justice responses to trafficking.


1. Development and achievements of the past decade

The international legal and policy framework around trafficking is essentially just a little more than a decade old. 

In 2000, the year the Trafficking Protocol was adopted, there was no international legal definition of trafficking and no political consensus on the nature of the problem. Apart from a few vague and rarely invoked treaty references, there was very little in the way of tangible obligation. 

At the national level, only a small handful of States specifically prohibited the process by which individuals were moved into and maintained in situations of exploitation at home or abroad. Slavery and related practices were certainly outlawed in almost every State, but these laws, like their international equivalents, were almost never invoked – certainly not against the exploitative practices such as forced labor, child labor, or debt bondage that are the hallmarks of contemporary exploitation. International scrutiny of State actions with respect to such exploitation was extremely limited and ineffectual.  

In the short space of a decade, that situation has changed dramatically and irreversibly. The overwhelming majority of States are now parties to one or more treaties that set out, in detail, their obligations with respect to the prevention of trafficking, the protection of victims, and the investigation and prosecution of perpetrators. Most States have now enacted comprehensive anti-trafficking laws. 

The majority of these laws are modeled on the definition of trafficking provided by the Trafficking Protocol and, accordingly, most now cover the full range of exploitative purposes set out in that instrument. As such, they provide an additional avenue through which existing human rights prohibitions of related practices, such as those on slavery, servitude, forced labor, and child sexual exploitation, taking place within as well as across national borders, can be implemented. Many of the new laws mandate the provision of protection and support to victims including, at least in principle, access to remedies. 

Often, statutory reforms have been undertaken in the context of a broader national plan that seeks to address the various factors that contribute to trafficking-related vulnerabilities; to strengthen criminal justice institutions and procedures; and to secure justice for those who have been exploited. International, regional and even unilateral monitoring of responses to trafficking and related exploitation has never been as widespread or as intense. Every State, including those few that have remained outside the major specialist treaties, is now, thanks to your government, subject to comprehensive scrutiny.

As I’ve written in my book, these advances, while remarkable when viewed in historical perspective, are nevertheless fundamentally constrained in terms of both vision and effect. States are able to record relatively high and improving levels of conformity with international legal rules related to trafficking in large part because those rules, in the end, do not demand a great deal:

· They request but do not demand that States take positive action to address the root causes of trafficking. 

· They acknowledge the link between trafficking and the labor migration that greases the wheels of the global economy, without requiring States to provide individuals with safe and legal avenues through which to move. 

· They affirm the principle of non-discrimination, without insisting that the rules, attitudes and practices that render women, children and migrants most vulnerable to trafficking-related exploitation be immediately and comprehensively dismantled. 

It is currently possible for a State to find itself within the letter, if not the spirit of its international legal obligations merely by criminalizing trafficking, diligently investigating cases that come to its attention, cooperating with other States when requested, and taking at least some measures to support and protect identified victims. 


Like a commitment to halt anthropogenic climate change by imposing emission reductions that have, in truth, no hope of meeting that goal, there is a fatal gap between what is legally required of States and what is actually needed to reach the stated objective. 

2. Criminal justice responses

I’ll say a few words now about criminal justice responses, beginning by 
setting out what myself and my police and prosecutorial colleagues  working in the field have identified as the essential elements of an effective criminal justice response to trafficking. 

The exercise of identifying elements of an effective criminal justice response was a difficult one because it forced us to consider the objectives of that response. What are we actually trying to achieve? While the answer to that question might be self-evident for some, experience has shown me that this is not always the case. In short, it’s worth articulating up-front, that an effective criminal justice response to trafficking must be explicitly directed towards ending the current high levels of impunity and securing justice for those who are exploited. I could also add that an effective response should be directed to preventing future exploitation. 

These goals are intrinsically linked and each one facilitates the attainment of the other. That might sound obvious but it is often lost in disagreements, particularly between victim support advocates and criminal justice officials. It also gets shipwrecked on the rocks of political expediency, by States that would prefer trafficking be considered and dealt with simply as a problem of migration or of public order.

I’ve never subscribed to the widely held view that a strong criminal justice response to trafficking is somehow incompatible with victim protection. I’ve also never been comfortable with the idea that victim’s rights are an added extra, something best taken care of by civil society groups. These views, which seem dichotomous, actually have much in common. Both fail to appreciate the connection between human rights, criminal justice and the rule of law. 
Human rights can best be protected by a state that:

· works to prevent violations in the first place; 
· acts to investigate and prosecute violations when they do happen, and 
· that provides victims with access to remedies for those violations. 

Civil society is a critical partner in these endeavors. However the legal obligation to respect, protect and fulfill human rights lies solely on the State – on its legislators, law enforcers, prosecutors and judiciary.

The elements identified by the model are fairly straightforward:

A strong legal framework: the law needs to be clear and complete. It needs to criminalize trafficking and related offences. It needs to enable the rest of the system, for example, by ensuring that investigators can do their job properly; that victims can access remedies; that evidence can be exchanged across borders. 

A specialist law enforcement response: this is one of the clearest lessons to have been learned over the past few years. Trafficking cases don’t get investigated without specialists on the job. It’s really that simple. 

Front-line law enforcement capacity: The best specialist investigators still rely heavily on their colleagues in the field. Front-line officials, whether they are police, customs, immigration or labor inspectors are almost always the ones who have responsibility for identifying victims of trafficking in the first place. They are the ones who are involved in the first crucial hours of any trafficking investigation. They need to be seen as an integral part of the overall response. 

Prosecutorial and Judicial support: This is the key to ensuring that the work done by investigators is not wasted. Lack of knowledge and commitment at this level can be fatal. On the other hand, a well-informed prosecutorial service and a committed, aware judiciary can make all the difference. 

Victim protection and support: Victims have a dual role in the criminal justice system: the system is there for them: it’s there to help them secure justice including conviction of perpetrators and access to remedies. But victims also have a role in serving justice more broadly. We are all painfully aware that prosecution of traffickers remains heavily dependent on the cooperation and involvement of victim-witnesses. Their welfare, their state of mind, their future therefore becomes a direct concern to the criminal justice system on a number of levels. 

Effective International cooperation: A great deal of trafficking involves two or more States. The best investigations and the best prosecutions will not treat this as a local crime but will extend to embrace the entire chain of events. This inevitably means international legal cooperation for the exchange of evidence, for the exchange of suspects and for the recovery of assets. Just about every country in the world falls down at this point. It might be because jurisdictional rules are too narrow. It may be because the police in one country don’t have a habit of cooperation with the police in another. It may be because extradition and mutual legal assistance laws are creaky with lack of use. Whatever the reason, Transnational crime is currently way ahead of transnational justice.

Political / community support: This element reflects a growing realization that the effectiveness of a national criminal justice response to trafficking depends heavily on factors outside the immediate ambit and control of the criminal justice system itself. We are, after all, talking about a crime that takes place in the community. We’re also talking about a phenomenon that can be aggravated by a badly conceived or poorly supervised immigration policy. It can even be an unintended side effect of a particular economic strategy or set of economic policies. 

Without community understanding and support, without informed political commitment, an effective criminal justice response to trafficking will elude the best police force, the strongest prosecutors and the most informed judges.

A model like the one I’m presenting has its limitations but it does, I think, serve a few useful purposes. First: it provides a useful reminder that an effective criminal justice response to trafficking is much more than a good law, a generous victim support program or well-resourced investigatory team. It is a combination of these elements and much more. 

The model also reminds us that weaknesses in one part of the system will inevitably compromise the performance of the rest. Put simply, if investigators are not doing their job properly, prosecutors cannot contribute effectively. If victims are not protected and supported, the likelihood of an optimal criminal justice outcome is much reduced. If the law is poor, everything else will eventually fall apart.

We now move from the model to the challenges:

That we are starting to understand what needs to be done does not mean that we have gained the upper hand. The truth is that the obstacles to an effective criminal justice response to trafficking are considerable and they are not going away. In every part of the world, traffickers are very rarely identified, prosecuted and convicted. Victims of trafficking rarely receive their day in court let alone any other form of justice for the harms committed against them. The list of challenges is long and daunting. I mention just the most obvious: 

· First: As everyone working on these cases knows so well, trafficking is a complex, time and resource-intensive crime to both investigate and prosecute.

· Second: Except in cases of proactive, intelligence-led investigations (still the exception in every part of the world including this country) victims are usually the only witnesses able to give a full account of the crime and are therefore essential to proving a human trafficking case. The evidentiary issues that this particular challenge raises, I will leave to Al to explore.

· Third: Human trafficking and the forms of exploitation with which it is most commonly associated are, essentially “new” crimes. No country can yet lay claim to genuine, extensive experience in dealing with trafficking as a criminal phenomenon. Most countries are developing and adapting their criminal justice responses on the run, and principally through trial and error. That is not a judgment , its just a fact.

· Fourth Lack of experience is compounded by the fact that cooperation and cross-fertilization of ideas across borders is still very limited. Mistakes in one country are not quickly corrected in another. Good practice is not disseminated as widely and rapidly as it should be.

And finally, we need to acknowledge the highly charged political and social environment around trafficking. This is not like murder or even drug trafficking. Trafficking is implicated in some of the most sensitive issues of our time including labour migration and prostitution. None of us here need to be reminded of the hysteria that can be whipped up in no time around matters relating to border management and migration or prostitution. 

We can wish it were different. Simpler, less muddy. But, like it or not, these factors shape the environment within which criminal justice officials are working. We ignore them at our peril. 


Ladies and gentlemen,

I conclude by noting that the kind of exploitation commonly associated with trafficking is not decreasing and is quite probably getting worse. Unfortunately the seismic shifts required to change this situation for the better are not going to occur, at least not in our lifetime. 

Trafficking is woven deeply and inextricably into the fabric of an inequitable, unjust, and hypocritical world. I point particularly to migration regimes that restrict the ability of individuals to secure legal access to preferred destinations; and international and domestic trade policies that liberalize the movement of money, goods and services but not labor. 

These essentially economic determinants are reinforced by powerful social structures that create vulnerabilities among particular groups including women, children and migrants and that nurture demand for the main products of trafficking. These are not reasons to give up but should certainly give us pause for thought. 

What we do know about the future is that the job of everyone working in this field: from the policy maker, to the law enforcement official to the victim advocate, will certainly become more complicated and probably more politicized. A clear understanding of the goals of the international response to trafficking; an appreciation of the obstacles obstacles we are up against; and a willingness to consider changing what is not working will stand us all in good stead, now and into the future.

I thank you for your attention.
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