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Course Description:
This course is designed to provide an overview of the commercial laws of the Middle East from an international and comparative perspective.  The course will focus on the legal aspects of doing business in the Middle East.  Key areas of discussion will include:  substantive and procedural rules under foreign investment and trade laws, joint ventures and other legal forms of establishing economic enterprises, contract negotiations and drafting, oil concessions, construction contracts, franchising agreements, commercial agency, labor law regulations pertaining to employment of foreign employees, and tax exemptions, as well as competition laws and competition policies.  The course will also address intellectual property protection (copyright, patents, trademarks, technology transfer) and the enforcement of foreign judgments and arbitral awards in the Middle East.  Although legal rules governing commercial activities vary from one country to another country in the region, there are common features that will be emphasized. Selected jurisdictions shall be chosen as representative of the different approaches to the regulation of foreign investment in the Middle East, such as the Arab Gulf countries, Egypt, Palestine, and Israel.  The legal aspects of the United States trade relations with these countries shall be considered, especially free trade agreements.  The course will also examine various international agreements and conventions that are relevant to business transactions, investment and trade in the Middle East.  Students may elect to take a written examination or write a research paper in lieu of the exam.

Syllabus:
1. Orientation to the Course, Discussing its Objectives, Scope and Methodology 

Basic concepts:

· Investing in the Middle East: business advantages and disadvantages.

· Privatization, market economies, and the role of government: the policies towards foreign investment.

· The impact of politics, religion and cultural considerations upon commercial activities in the region.

· National policies regulating the entry of foreign business in the Middle East.

· Extralegal factors affecting the conduct of business in the Middle East.

2. Legal Structure of Conducting Business in the Middle East 

Assigned Materials:
· H.S. Shaaban, Commercial Transaction in the Middle East What Law Governs?, 31 Law and Pol’y Int’l Business 157 (1999)

· Howard L. Stovall, “Doubts Persist—Arab Commercial Law into the Future,” in Arab Commercial Law: Principles and Perspectives ed. William M. Ballantyne and Howard L. Stovall (2002)

· Meon, Pierre-Gillaume: Sekkat, Kalid, “Does the Quality of Institutions Limit the MENA’s Integration in the World Economy?” World Economy, vol. 27, no. 9. (September 2004)

3. The Application of Islamic Law to Business Transactions 

Assigned Materials:

· “Unresolved Questions in the Bill of Rights of the New Iraqi Constitution: How Will the Clash between ‘Human Rights’ and ‘Islamic Law’ Be Reconciled in Future Legislative Enactments and Judicial Interpretations?” 30 Fordham International Law Journal 126 (2007)
· Chibli Mallat, Commercial Law in the Middle East: Between Classical Transactions and Modern Business, 48 Am. J. Comp. L. 81 (2000)

4. Does Title VII of the Civil Rights Act Have Extraterritorial Application? 

Assigned Materials:

· James David Phipps, Kiss of Death: Application of Title VII’s Prohibition Against Religious Discrimination in the Kingdom of Saudi Arabia, 1994 B.Y.U.L. Rev. 399 (1994)

· Kern v. Dynalectron, 577 F. Supp 1196 (1983)

· Abrams v. Baylor College of Medicine, 805 F. 2d 528 (1986)

· American Jewish Congress v. Carter, 9 N.Y. 2d 223 (1961)

· Equal Employment Opportunity Commission v. Aramco, 499 U.S.244 (1991)

· Steven Wiseman, Individual Protection Crumbles While Sovereign Reigns: A Comment on Saudi Arabia v. Nelson, 11 Hofstra Lab. L.J. 429

5. Economic Sanctions/Legal Aspects of U.S. Trade Relations with the Middle Eastern Countries 

Assigned Materials:

· Edward E. Dyson and Janet K. Kim, “U.S. Trade Sanctions in the Middle East: Who Commands—Congress or the Executive Branch?” in Arab Commercial Law: Principles and Perspectives ed. William M. Ballantyne and Howard L. Stovall (2002)

· Richard G. Alexander, Iran and Libya Sanctions Act of 1996: Congress Exceeds Its Jurisdiction to Prescribe Law, 54 Wash & Lee L. Rev. 1601 (1997)

· George F. Salamy, A New Era of Economic Growth in Iran: Application of the Iran-United States Claims Tribunal Opinions to Bilateral Investments with Iran, 12 Transnat’l Law. 283

· Thomas W. Hill, Jr., “Foreign Representatives: Saudi Law and the Foreign Corrupt Practices Act (FCPA),” Arab Law Quarterly [1989] 291-325

6. Analysis of the Investment Laws of the Middle East 

Assigned Materials:

· Edmund O’Sullivan, “Some Naughty Thoughts about Privatization by an Observer of Middle East Economies,” in Arab Commercial Law: Principles and Perspectives ed. William Ballantyne and Howard L. Stovall (2002)
· Tarek F. Riad, “The Legal Environment for Investment in Egypt in the New Millennium,” Arab Law Quarterly, [2000], 117-130
· Saudi Arabia: Foreign Capital Investment Law
7. Islamic Theory of Banking 

Assigned Materials:

· Barbara L. Seniawski, Riba Today: Social Equality, the Economy, and doing Business Under Islamic Law, 39 Colum J. Transnat’l L. 701 (2001)
· Paul Holland, “Islamic Law and Financing Practices in the Middle East,” in Arab Commercial Law: Principles and Perspectives ed. William Ballantyne and Howard L. Stovall (2002)
· Appendix 1—Federal Law No. 6-1985 on Islamic Banks, Financial Intuitions and Investment Companies
· Appendix 2—Dubai Islamic Bank Promise to Purchase Contract
· Chafic Nehme, Esq. “Credit Cards and Islamic Law” Middle East Executive Reports July 1995
· Amjad Ali Khan and Charles S. Laubach, Esqs. “Currency Futures Trading Held Contrary to Shari’a,” Middle East Executive Reports
· Ahmen A. Al-Ghadyan, “Insurance: The Islamic Perspective and its Development in Saudi Arabia,” Arab Law Quarterly, [1999] 332-338
8. Agency and Franchising 

Assigned Materials:
· Alghanim v. Toys “R” Us, Inc, U.S. Court of Appeals (1997)

· Appendix 1—United Arab Emirates Federal Law No. 18 of 1981 Regulating Commercial Agencies

· Forms of franchising agreement

· Contract for Employment of Foreigners

· Samir M. Hamza and Howard L. Stovall, “Egyptian Commercial Agency and Distributorship: Law and Practice,” 20 Law and Policy in International Business, 63-90 (1998)
9. Free Trade Agreements between the United States and Countries of the Middle East
Assigned Materials:

· C. O’Neal Taylor, “Regional Trade Agreements: Current Issues and Controversies: The U.S. Approach to Regionalism: Recent Past and Future,” 15 ILSA J Int’l & Comp L 411 (2009).

· Paul G. Johnson, “Shoring U.S. National Security and Encourage Economic Reform in the Middle East: Advocating Free Trade with Egypt,” 15 Minn. J. Int’l L. 457 (2006).

· Susan L. Sakmar, “Globalization and Trade Initiatives in the Arab World: Historical Context, Progress to Date, and Prospects for the Future,” 42 U.S.F. L. Rev. 919 (2008). 

10. The World Trade Organization and Trade Liberalization in the Middle East

Assigned Materials:

· Victor Mosoti, “The WTO Agreement on Trade-related Investment Measures and the Flow of Foreign Direct Investment in Africa: Meeting the Development Challenge,” 15 Pace Int’l Law Rev. 181 (2003).

· Eugene Kontorovich, “Reconciling Political Sanctions with Globalization and Free Trade: The Arab League Boycott and WTO Accession: Can Foreign Policy Excuse Discriminatory Sanctions?” 4 Chi. J. Int’l L. 283 (2003).
· Mohamed El Hedi Lahouel, “Competition Laws in MENA: An Assessment of the Status Quo and the Relevance of a WTO Agreement, Economic Research Forum Working Paper 2011,” available at: 
http://www.erf.org.eg/cms.php?id=publication_details&publication_id=152. 

11. Competition Laws and Competition Policies

Assigned Materials:
· Ahmed Farouk Ghoneim, “Competition Law and Competition Policy: What does Egypt Really Need?”, Economic Research Forum Working Paper 0239, available at: 
http://www.erf.org.eg/cms.php?id=publication_details&publication_id=287. 

· Ayse Mumcu and Unal Zenginobuz, “Competition Policy in Turkey,” Economic Research Forum Working Paper (2001), available at:

http://www.erf.org.eg/cms.php?id=publication_details&publication_id=807. 

· Competition Law Egypt: Law No. 3 of 2005, Promulgating the Law on the Protection of Competition and the Prohibition of Monopolistic Practices.
· Competition Law Saudi Arabia, Royal Decree No. M/25 dated 4/5/1425H/22 June 2004.

12. Intellectual Property Rights (Copyrights, Trademarks, and Patents) 

Assigned Materials:

· Irshad Abdul Kadir, “Trademark Protection in the United Arab Emirates,” Arab Law Quarterly, [1989] 31-47

· Table of Intellectual Property Laws in Arab Countries

· Kuwait Law Decree No. 5 of 1999 on Intellectual Property Rights

· Tshimanga Kongolo, Morocco’s Patent System and its International Connection, 42 J.L. & Tech. 181 (2002)

13. Arbitration and the Resolution of Investment Disputes 

Assigned Materials:

· Fathi Kemicha, “Arbitration in the Arab World in the Twenty-First Century,” in Arab Commercial Law: Principles and Perspectives ed. William M. Ballantyne and Howard L. Stovall (2002)

· Nancy S. Turck, “Trends in Middle East Arbitration Laws and Practices,” in Arab Commercial Law: Principles and Perspectives ed. William M. Ballantyne and Howard L. Stovall (2002)

· David N. Kay, “Practical Aspects of Arbitration with Middle Eastern Parties,” in Arab Commercial Law: Principles and Perspectives ed. William M. Ballantyne and Howard L. Stovall (2002)

· Kristin T. Roy, The New York Convention and Saudi Arabia: Can A Country Use the Public Policy Defense to Refuse Enforcement of Non-Domestic Arbitral Awards? 18 Fordham Int’l L. J. 920 (1995)
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