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Introduction to the Journal

The Protection Project: The Protection Project is a human rights research institute 
based at The Johns Hopkins University School of Advanced International Studies 
(SAIS) in Washington, D.C. The Protection Project focuses on promoting human 
rights values and the rule of law throughout the world by engaging in academic 
research and conducting training, exchange, and fellowship programs focusing 
on issues of women’s and children’s rights including trafficking in persons and 
child labor, human rights education, women’s empowerment, state compliance 
with internationally recognized human rights and capacity building for civil 
society in developing and transition countries.

Mission Statement: The Protection Project Journal of Human Rights and Civil 
Society is a new journal that aims to provide a forum for scholarly analysis 
of critical contemporary human rights issues within the prism and from the 
perspective of civil society and practitioners in the non-governmental sector. 

 As civil society and non-governmental organizations gain momentum 
and experience in human rights advocacy and begin to influence reform, 
development and democratization processes, it becomes imperative to examine 
the interrelationship between developments in the human rights arena and the 
consequent effects such developments have on the possibilities for the growth 
or obstructions of the growth of freedom of civil society and non-governmental 
organizations. 

 It is also necessary to study how emergent civil society and the non-
governmental sector contribute to the movement toward greater respect for 
and compliance with human rights standards worldwide. As participants and 
practitioners in this process, civil society representatives and professionals in 
the non-governmental sector possess tremendous insight into the practical side 
of the realization of human rights ideals, including both successes and pitfalls. 

 It is therefore the objective of the journal to probe developments and crucial 
concerns such as the implementation of and state compliance with international 
human rights standards, to address poignant themes such as the interrelationship 
between human rights theory and human rights practice as that transition is 
realized in local contexts and the roles of civil society and non-governmental 
organizations as actors in the social and political development of nations.
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Target Audience: The journal is aimed at an audience of human rights and civil 
society practitioners, representatives of governmental, intergovernmental, and 
non-governmental organizations, as well as students and scholars of human 
rights and/or civil society. 

Contributions: The journal publishes multi-disciplinary submissions that 
provide analysis and scrutiny of contemporary human rights concerns in the 
international realm with a strong emphasis on the practical implications of 
human rights theory within the authors’ local, national and regional contexts. 
Submissions analyzing the social, legal and political frameworks as they 
interact with and affect the practical applications of international human rights 
standards and their linkages to civil society and non-governmental sector 
development are especially valued. The roles, responsibilities, and freedom 
of civil society and the non-governmental sector in the implementation of 
international human rights standards are also significant areas of interest for 
the scope of the journal. Preference will be given to submissions covering 
practical rather than theoretical aspects of human rights issues, as well as civil 
society and non-governmental development. Submissions are acceptable from 
a wide range of disciplines, such as public policy, political science, sociology, 
anthropology, international development, gender studies, law, economics and 
philosophy.
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Content of the Journal

Scholarly Articles: The journal publishes scholarly articles in each issue under 
this rubric. Contributions are original, unpublished materials. 

Selected Workshop Presentations and Proceedings: In each edition, the journal 
will publish selected presentations from The Protection Project conferences and 
workshops on contemporary human rights issues. Exemplary presentations are 
selected and the transcripts are then made available in the journal in order to 
share and assist in the dissemination of knowledge on pertinent human rights 
and civil society matters.

Interviews: The journal publishes interviews with civil society activists addressing 
pressing human rights concerns of our time. 

Book Reviews: An analytical book review is included in each issue of the journal. 
Books eligible for review are recent publications covering human rights 
issues within the context of the non-governmental sector and civil society. 
They address any topics under the scope of the journal, such as human rights 
standards as they apply to freedom of association and of civil society and 
non-governmental organizations, theories behind the impact of civil society 
and the non-governmental sector on development of human rights standards, 
monitoring of human rights compliance, advocacy, and the practical aspects of 
the implementation of human rights standards within local social, legal, and 
political contexts. 

Bibliographies: The journal will include bibliographies on important issues 
associated with human rights and civil society topics. 
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Welcome to the Journal

Dear Reader,

Welcome to the third edition of The Protection Project Journal of Human 
Rights and Civil Society. Volume three focuses on human rights issues at large. 
The journal contains symposium transcripts which capture differing viewpoints on 
a multitude of human rights issues. In the same spirit of academic engagement, the 
journal also includes a book review on a recent 2010 publication on theology and 
the boundary discourse of human rights. The journal also features a bibliography 
on peace studies.

Volume three includes an interview with M. Cherif Bassiouni, distinguished 
Research Professor of Law, and President of The International Institute of Higher 
Studies in Criminal Sciences (ISISC), discussing the reach of international criminal 
law and human rights issues. The journal will pursue this expanded scope in future 
volumes by continuing to address many of the broader human rights issues defined 
under the core international human rights treaties. We encourage individual 
members of civil society and nongovernmental organizations to engage with the 
journal as we develop an agenda that both informs and enhances the activities of 
such groups. 

Ultimately The Protection Project intends that the journal be a pioneer in 
uniting human rights academia and human rights civil society; The Protection 
Project envisages the journal to offer a forum for these combined voices and to 
serve governmental and international organization officials in turn by informing 
them on issues of human rights that display themselves initially at the civil society 
field work level.

We hope you find this journal informative, and we encourage you through 
interaction with us, to make it your own.

Sincerely,

Mohamed Mattar
Executive Director
The Protection Project
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Women Entrepreneurs in the Islamic World1

“Gender equality is more than a goal in itself . It is a precondition 
for meeting the challenge of reducing poverty, promoting sustainable 
development and building good governance .” 

– Former UN Secretary General Kofi Annan

Introduction 
In the aftermath of the most recent economic crisis, the essential role played 

by women in society is becoming recognized. Evidence demonstrates that women 
around the world contribute in many ways to make the world safer and more 
prosperous. For instance, women entrepreneurs contribute to job creation, the 
maximization of returns on public investments in education, and to long- term 
economic development. However, despite these advancements of women, and 
more than a decade after the adoption in Beijing of an ambitious global platform 
for action on gender equality and the empowerment of women, gender inequality 
remains a significant challenge both in public and private life, and in particular 
in the Islamic world. In this regard, the purpose of this paper is to contribute to a 
greater understanding of women’s entrepreneurship in Islamic societies, from the 
standpoint of women’s human rights and gender equality.

Entrepreneurs, regardless of gender, face similar problems in starting and 
managing businesses; a situation that is more difficult for women in developing 
countries and especially challenging in countries that are part of the Islamic world. 
Besides traditional stereotypes and gender discrimination, in these societies, women 
are also exposed to complex barriers related to religion and cultural factors, which 
exacerbate existing inequalities, and which are often cited as significant barriers 
to development.

As this paper focuses on women entrepreneurs in the Islamic world, it is 
important to understand the economic context of relevant countries. The World 
Bank estimates that 40 million new jobs will be needed in the Middle East and 
North Africa (MENA) Region over the next ten years in order to meet the fast 

1 This paper was prepared for the course “Comparative Law: The Islamic Legal System,” taught  
by Dr. Mohamed Y. Mattar, School of Advanced International Studies, Johns Hopkins University in 
Washington, D.C.
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growing labor force.2 In this regard, to help meet the needs of the Region’s rapidly 
growing population, there is no surer route than entrepreneurship, including the 
participation of women, who comprise half of the Region’s population. 

The history of Muslims is rich with women of great achievements from 
as early as the seventh century (B.C.). It is said that from the early years of 
Islam, Muslim women have played significant role in business. They included 
women such as Hazrat Khadija and other devout ladies followed by successive 
generations of Muslim Women.3 Despite the circumstances of gender inequality 
and discrimination, in a large number of Islamic countries such as Egypt, Iran, 
Sudan, Malaysia, Indonesia, Bangladesh and Pakistan women are increasingly 
contributing to growth of economic sectors, including industry, agriculture, and 
services.4

This paper is divided into four main sections. The first section provides an 
overview of the importance of women entrepreneurs and entrepreneurship in 
Islam, as well as gender mainstreaming. It also discusses international instruments 
and Islamic law, analyzing Islam versus women’s international human rights, the 
characteristics of Islamic law, and its main sources. An analysis on employment 
restrictions for women in Islam is also presented.

The second section examines the foundation of entrepreneurship and 
finance under Islamic law, which includes the principles of thought of Islamic 
entrepreneurship that are considered extensions and applications of the Islamic 
faith; the main rules of the Islamic economic/financial system, including 
prohibitions and instruments of Islamic markets as well successful cases. 

The third section addresses how the legal environment in the Islamic world 
can hinder female entrepreneurship. Main gender gaps, such as labor force 
participation and unemployment, remuneration, and representation in decision-
making, are discussed. In addition, this section also examines female participation 
in business ownership in the MENA Region and the global gender gap, which 
displays, at the end of the ranking, the Islamic countries. This section also covers 
business in economic laws and other laws in Islam and their implications for 
female entrepreneurship. 

The last section deals with the political commitment made by MENA country 
governments to improve female entrepreneurship reflected in the Declaration on 
Fostering Women’s Entrepreneurships in the MENA Region, which was adopted 
in 2007. Further attention is given to the real situation of women-owned businesses 

2 This will require sustaining the economic growth at around 7 percent per year over a long period and 
this cannot be achieved without significant investments in infrastructure. More information can be found 
at: Mena Creation of a Regional Infrastructure Regulatory Forum, January 2010. Available at: http://
go.worldbank.org/UVC2GQO460

3 Akram Khatoon, Networking among Muslim Businesswomen, July 2007. Available at: http://dawn.com 
4 Akram Khatoon, Id .
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in Muslim countries, and successful cases with global repercussions, such as the 
World Islamic Economic Forum Foundation and the recent Presidential Summit 
on Entrepreneurship, along with some remarkable stories are also highlighted. 
Finally, conclusions and recommendations are presented. 

Among its conclusions, this paper highlights that while little or no specific 
discrimination (business and economic laws) affects female entrepreneurs, 
contradictory legislation and regulations make their rights ambiguous in several 
fields, meaning that, the application of business and economic laws can be 
influenced by interpretations of gender roles, especially by conservative judges. 
It also stresses that from a values, social justice, and human rights perspective, 
empowering women and providing them with equal rights and opportunities for 
achieving their potential is long overdue. Finally, from a business, economic and 
competitiveness perspective, efforts aimed at gender parity are a necessary pre-
condition for progress.

I. General Aspects of Women’s Entrepreneurship 

A. Context 

1. Importance of Women’s Entrepreneurship 
Women’s entrepreneurship contributes to job creation, the maximization 

of returns on public investments in education, and to long-term economic 
development. Because women add to their household incomes, they also contribute 
to increasing standards of living. In addition, more than their male counterparts, 
women entrepreneurs tend to invest in their employees and hire more women. 

However, more than a decade after the 4th World Conference on Women in 
Beijing adopted a highly ambitious global platform for action on gender equality 
and the empowerment of women, gender bias remains deeply embedded in society 
and the labor market; which in turn, slows down the process of development, 
economic growth, and poverty reduction. 

Currently, women make up about 70 percent of the 1.4 billion people in the 
developing world living in absolute poverty.5 Today, only 1 percent of the world’s 
assets belong to women. While these statistics represent a global estimation, they 
include an overwhelmingly high percentage of Muslim women. Many of the 
poorest population live in Muslim countries. About 22 percent of the population 
in the Middle East survives on less than $2 USD per day.6 Any solution related 
to development and the reduction of poverty should therefore involve the 

5 World Bank, Press Release. Aug. 26, 2008. Available at: http://www.worldbank.org; and Sousan Urroz-
Korori, Promoting Higher Education and Employment for Women in Islamic Countries, Bangalee, 
Sept. 2003. This population lives on less than $1.25 USD or below per day.

6 Sousan Urroz-Korori, Id .
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improvement of women’s socio-economic condition. In this context, the promotion 
of entrepreneurship among women should be seen as en effective way to improve 
women’s standard of living.

 Regardless of gender, entrepreneurs can face similar problems in starting their 
businesses, such as accessing financing, attracting customers, and managing cash 
flow. In developing countries, additional barriers include access to technology, 
underdeveloped banking systems, a lack of entrepreneurial culture, and corruption. 
This situation is even more complicated in the Muslim world, particularly in the 
case of women whom in addition to the aforementioned barriers, also face more 
complex obstacles associated with stereotypes, religion, and cultural factors, which 
are considered significant obstacles to development.

Studies show that there is a strong correlation between the gender gap 
and national competitiveness7, and that countries that seek to maximize their 
competitiveness and development process, should make efforts to achieve gender 
equality by giving women the same rights, responsibilities, and opportunities as 
men. This becomes more urgent in the context of an economic crisis such as the 
recently experienced global economic downturn.

In Islamic countries, where the gender gap is among the widest worldwide and 
female participation in business ownership is very low, efforts aimed at making 
use in the best productive way of half of their talent and human capital remains a 
key challenge.

2. Main Definitions: Entrepreneurship in Islam and Gender 
Mainstreaming

i) Entrepreneurship and Entrepreneurship in Islam
Entrepreneurship is the process of creating something new with value by 

devoting the necessary time and effort, assuming the accompanying financial, 
psychic, and social risks, and receiving the resulting rewards of monetary and 
personal satisfaction and independence .8

Entrepreneurship is more than the mere creation of a business. Rather, it is a 
process of innovation and new venture creation through four major dimensions 
– individual, organizational, environmental and process. Entrepreneurship is a 
process aided by collaborative networks in different sectors.9 

7 World Economic Forum, the Global Gender Report 2008 . The report emphasizes that countries that do not 
fully capitalize on one-half of their human resources run the risk of undermining their competitive potential.

8 Robert D. Hisrich, Michael P. Peters, and A. Shepherd, Entrepreneurship. 6 Ed. New York: McGraw-Hill 
Irwin, 2005. Available at: http://www.pdfqueen.com/pdf/hi/hisrich,-definition-of-entrepreneurship/

9 Nawawi B. Mohd Jan and Adnan Alias, Theories and Concepts of Entrepreneurship. Available at: http://
www.perlis.uitm.edu.my/medec/images/stories/logo/ent300_module01.ppt 
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The evolution of the concept of entrepreneurship has generated many definitions, 
but perhaps a recent one by writer Robert Ronstand best captures its essence. His 
definition of entrepreneurship is as follows:

Entrepreneurship is the dynamic process of creating incremental wealth. 
This wealth created by individuals who assume the major risks in terms of 
equity, time, and/or career commitment of providing value for some product 
or service. The product or service itself may or may not be new or unique but 
value must somehow be infused by the entrepreneur by securing and allocating 
the necessary skills and resources.

And who are entrepreneurs? Entrepreneurs are individuals who actively 
establish or lead their own business and improve them for growth and 
prosperity. Regarding the Islamic concept of entrepreneurship, 

In Islamic entrepreneurship, the entrepreneur must posses a different 
standard of qualities with other types of entrepreneur. Muslim entrepreneur 
must first have faith in the oneness of Allah, that there is nothing worthy of 
worship except Allah, the Creator and Sustainer of the universe. This tawheedic 
approach is the ultimately concept of entrepreneur in Islam.10

Muslim entrepreneur must also believe that any asset from the business is 
ultimately owned by God. It is explicitly stated in surah al-baqarah verse 255 
where Allah says: “Unto Allah whatsoever is in heavens and whatsoever is in 
earth.” His ownership supersedes the right of the individual to property. Thus, 
a state representing the will of God from Islamic state may impose limits on 
individual property rights.11

The concept of entrepreneurship in Islam is also based on cooperation, 
generosity, and benevolence. That is why Islam encourages unilateral contacts 
such as a loan to promote cooperation and brotherhood among Muslim. However, 
at the same time, Islam prohibits monopoly, exploitation, fraud, or usurious 
transactions. All these principles have a significant impact on the business ethics 
of Muslim entrepreneurs, as well as on the habits and customary practices of each 
person linked with commercial activities. It is important that Muslim entrepreneurs 
follow these principles in doing business to promote good governance of Islamic 
entrepreneurship.12

10 Zulkifli Hasan and Hisham Sabri. Uqud in Financial Services for Entrepreneurship  These authors are 
Lecturers at the Faculty of Shari’ah and Law and Faculty of Economy and Muamalat, Islamic University 
College of Malaysia. Available at: http://zulkiflihasan.files.wordpress.com/2008/06/book-on-finance.pdf 

11 Zulkifli Hasan and Hisham Sabri, Id 
12 Zulkifli Hasan and Hisham Sabri, Id.
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ii) Definitions of Gender and Gender Mainstreaming
Gender is defined as relations between men and women, both perceptual and 

material. Gender is not determined biologically, as a result of sexual characteristics 
of either women or men, but rather is constructed socially. It is a central organizing 
principle of societies, and often governs the processes of production and reproduction, 
consumption and distribution’ (FAO, 1997). Despite this definition, the concept of 
gender is frequently misunderstood as being the promotion of women only. Gender 
issues focus on women and on the relationship between men and women, their roles, 
access to and control over resources, and the division of labor, interests, and needs. 
Gender relations affect household security, family well-being, planning, production 
and many other aspects of life (Bravo-Baumann, 2000).13

The concept of bringing gender issues into the mainstream of society was 
established as a global strategy for promoting gender equality in the Platform for 
Action adopted at the United Nations Fourth World Conference on Women, held in 
Beijing (China) in 1995. It highlighted the necessity to ensure that gender equality 
is a primary goal in all area(s) of social and economic development.14

Mainstreaming a gender perspective is the process of assessing the 
implications for women and men of any planned action, including legislation, 
policies or programmes, in any area and at all levels. It is a strategy for making 
the concerns and experiences of women as well as of men an integral part of the 
design, implementation, monitoring and evaluation of policies and programmes 
in all political, economic and societal spheres, so that women and men benefit 
equally, and inequality is not perpetuated. The ultimate goal of mainstreaming 
is to achieve gender equality.15

Mainstreaming includes gender-specific activities and affirmative action, 
whenever women or men are in a particularly disadvantageous position. Gender-
specific interventions can target women exclusively, men and women together, or 
only men. These measures are necessary temporary actions designed to combat the 
consequences of historical discrimination.

B. International Instruments and Islamic Law

1. Islam versus Women’s International Human Rights 
 The Convention on the Elimination of all Forms of Discrimination against 

Women (CEDAW) adopted in 1979 by the UN General Assembly is often described 

13 Food and Agriculture Organization of the United Nations. Available at: http://www.fao.org/docrep/007/
y5608e/y5608e01.htm

14 United Nations, Beijing Declaration and Platform for Action, Beijing, China, September 1995, Action for 
Equality, Development and Peace. This Declaration can be found at: http://www.un.org/womenwatch/daw/
beijing/platform/index.html 

15 United Nations Economic and Social Council (ECOSOC), July 1997.
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as an international bill of rights for women. Comprised of 30 articles, CEDAW 
defines what constitutes discrimination against women and establishes and 
agenda for national action to end discrimination.16 Also referred as the Women’s 
Convention, CEDAW entered into force in 1981. Measured by the standards of 
this Convention, the treatment of women in Islamic Human rights schemes seems 
deficient.17 

CEDAW’s Article 1 defines discrimination against women as “… any 
distinction, exclusion or restriction made on the basis of sex which has the effect 
or purpose of impairing or nullifying the recognition, enjoyment or exercise by 
women, irrespective of their marital status, on a basis of equality of men and 
women, of human rights and fundamental freedoms in the political, economic, 
social, cultural, civil or any other field.”18 The Convention provides the basis for 
achieving equality between women and men through ensuring women’s equal 
access to, and equal opportunities in, political and public life—including the right 
to vote and to stand for election—as well as education, health and employment. 
Article 2.f calls on state parties to condemn discrimination against women in all 
its forms and to take all appropriate measures, including legislation, to modify 
or abolish existing legislation, regulations, customs and practices that represent 
discrimination against women.19 

In terms of the right to work, under section 1 of Article 11, States Parties commit 
to take all appropriate measures to eliminate discrimination against women in the 
field of work to ensure, based on principles of gender equality of men and women, 
the same rights, in particular:

(a) The right to work as an inalienable right of all human beings; 

(b) The right to the same employment opportunities, including the application 
of the same criteria for selection in matters of employment; 

(c) The right to free choice of profession and employment, the right to 
promotion, job security and all benefits and conditions of service and the 
right to receive vocational training and retraining, including apprenticeships, 
advanced vocational training and recurrent training; 

16 UN Division for the Advancement of Women, Department of Economic and Social Affairs. Available at: 
http://www.un.org/womenwatch/daw/cedaw/cedaw.htm

17 Ann Elizabeth Mayer. Islam –Traditions and Politics- Human Rights . University of Pennsylvania . Third 
edition, Westview Press, 1999, under Restrictions on Women’s Rights section.

18 Text of the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW). 
http://www.un.org/womenwatch/daw/cedaw/. CEDAW is the only comprehensive international treaty 
guaranteeing women’s human rights and promoting the prevention of discrimination against women. It 
provides a universal international standard for women’s human rights—a framework for governmental 
policy to combat gender inequality. The full text can be found at: http://www.un.org/womenwatch/daw/
cedaw/.

19 Id .
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(d) The right to equal remuneration, including benefits, and to equal 
treatment in respect of work of equal value, as well as equality of treatment in 
the evaluation of the quality of work; 

(e) The right to social security, particularly in cases of retirement, 
unemployment, sickness, invalidity and old age and other incapacity to work, 
as well as the right to paid leave; 

(f) The right to protection of health and to safety in working conditions, 
including the safeguarding of the function of reproduction.20

Article 11 also mandates that States Parties introduce paid maternity leave 
without loss of employment, seniority or social allowance (Art. 11.2.b). It further 
encourages the provision of the necessary supporting social services to enable 
parents to combine family and job obligations and responsibilities and participation 
in public life (i.e. child-care facilities) (Art.11.2.c). 

In addition, CEDAW calls on States Parties to take all appropriate measures 
to eliminate discrimination against women in other areas of economic and social 
life in order to ensure, on a basis of equality of men and women, the same rights, 
including the right to bank loans, mortgages and other forms of financial credit 
(Art. 13.b). In addition, it mandates the States Parties to anecdote all appropriate 
measures to eliminate discrimination against women in all matters related to 
marriage and family relations, including the right to choose a profession and 
an occupation (Art. 16.g); and in respect of the same right of both spouses in 
regards to the ownership, acquisition, management, administration, enjoyment and 
disposition of property (Art. 16.h).

The following seven UN member states have not ratified the convention: Iran, 
Somalia, Sudan (all Islamic states), and Nauru, Palau, Somalia, Tonga, and the 
United States (the United States has signed, but not yet ratified it). Countries that 
have ratified the convention are legally bound to put its provisions into practice.  
They are also committed to submit national reports, at least every four years, on 
measures they have taken to comply with their treaty obligations.

Although by 2010 many Muslim states have ratified CEDAW, with and without 
reservations, the reality is that discrimination against women in every sector, 
including in the world of work, continues. The Islamic human rights legislation 
“…seems to enlist the state as the primary enforcer if discriminatory principles 
taken from the premodern Shari’a and to shore up the restriction on women’s 
rights and freedoms that were traditionally imposed in Middle Eastern societies”21.

Among the Islamic countries that have ratified the convention are: Afghanistan 
(2003), Bahrain (2002), Iraq (1986), Jordan (1992), Kuwait (1994), Lebanon 

20 Id . Part III, Article 11: Employment. 
21 Ann Elizabeth Mayer, Id . Chapter on Restriction on Women’s Rights .
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(1997), Morocco (1993), Oman (2006), Turkey (1985), Saudi Arabia (2000), 
Qatar (2009), and Syrian Arab Republic (2003). Among these countries, several 
(Saudi Arabia, Iraq, and Pakistan) ratified the convention with reservations. These 
countries’ reservations are detailed below. 

Saudi Arabia’s Reservations:

1. In case of contradiction between any term of the Convention and the 
norms of Islamic law, the Kingdom is not under obligation to observe the 
contradictory terms of the Convention.

2. The Kingdom does not consider itself bound by paragraph 2 of article 
922 of the Convention and paragraph 1 of article 29 of the Convention.

Iraq’s Reservations:

1. Approval of and accession to this Convention shall not mean that the 
Republic of Iraq is bound by the provisions of article 2, paragraphs (f) and 
(g), of article 9, paragraphs 1 and 2, nor of article 16 of the Convention. 
The reservation to this last-mentioned article shall be without prejudice to 
the provisions of the Islamic Shariah according women rights equivalent 
to the rights of their spouses so as to ensure a just balance between them.   
Iraq also enters a reservation to article 29, paragraph 1, of this Convention 
with regard to the principle of international arbitration in connection with 
the interpretation or application of this Convention.

2. This approval in no way implies recognition of or entry into any relations 
with Israel.

Pakistan’s Reservation:

1. The Government of the Islamic Republic of Pakistan declares that it does 
not consider itself bound by paragraph 1 of article 29 of the Convention.

Many of the reservations amount to rejections of central provisions, such as 
Article 2 and 16, and many of them invoke Islamic law as the reason for making 
the reservations. Regarding these reservations, it is clear that Muslim states treat 
Islamic law as if it were a supranational religious law that binds them. Furthermore, 
many reservations have been entered by Muslim countries to CEDAW provisions 
on the basis of discriminatory domestic laws that are not related to Islamic law, 
indicating that the real reason for not accepting CEDAW may be their overall 
policies of upholding regimes of sex discrimination. Therefore, despite the Islamic 
reservations entered by some Muslim countries to CEDAW, it is questionable as to 
whether Islam per se is the actual reason for their reservations.23

22 Paragraph 1 of article 29: “Any dispute between two or more States Parties concerning the interpretation 
or application of the present Convention which is not settled by negotiation shall, at the request of one of 
them, be submitted to arbitration …”

23 Ann Elizabeth Mayer, Id .
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2. Characteristics of Islamic Law and its Main Sources
The definition of law in Islam differs from the “positive laws” of other legal 

systems. While in many predominantly Muslim countries positive law have been 
enacted on the model of European civil law systems, Islamic jurisprudence still 
governs the law in such realms as rule of marriage, divorce, inheritance, interest, 
laws which are relevant in the context of this discussion of women entrepreneurs. 
In this sense it is important to address the major differences between Islamic law 
and laws with positive legal traditions. The major difference between Islamic law 
and the civil and common law systems lies in the divine origin of Islamic law. 
Islamic law is not the result of court decisions, as in the Anglo-American legal 
system, nor in statues, as in the civil law system. Rather, Islamic law is of a divine 
nature.24 

Islam is an Arabic word which means “submission” or “surrender” to the will of 
God. Several names have been used to refer o the law of Muslim, including Sharia 
(Islamic law), which in Arabic means “Way to be followed”. The law is derived 
from four main sources (see Box 1).

 

24  UNODC United Nations Office on Drugs and Crime, Naif Arab University for Security Sciences, and the 
Protection Project at the SAIS Johns Hopkins University, Combating Trafficking in Persons in Accordance 
with the Principles of Islamic Law .

Box 1: Sources of Law in Islam

The Qur’an Islam’s holy book, which is considered to be the literal word of God, was 
revealed to his Prophet Muhammad as a guide for human behavior and social relations. 
Qur’anic legislation governs religious obligations as well as legal relations or legal 
transactions. 

The Hadith also refer as the Sunnah, which is comprised of the deeds and words of the 
Prophet Muhammad that were written down by his followers after his death. The Sunnah 
interprets and explains the general injunctions and provisions of the Qur’an.

The Ijma, a consensus of Islamic scholars, is an agreement of Muslim jurists or the 
Muslim community, which constitutes a rule of law.

Qiyas isreasoning that uses analogy to apply precedents established by the divine text 
to new problems. To apply Qiyas, four elements must exist: Asl, or an original subject; 
Far, or a new subject; Illah, or a common cause in both; and Hukm, or a rule derived 
from Qiyas .

Consequently, sources of law in Islam are based on two texts (the Qur’an and the 
Hadith), a declaratory authority (Ijma), and a means of interpretation (Qisas). In the 
event of a conflict between these sources, there is an order which must be followed. The 
material or the binding texts (the Qur’an and the Sunnah) rule first; otherwise, guidance 
may be sought from reasoning.

Source: UN Office on Drugs and Crime, Naif Arab University for Security Sciences, and the 
Protection Project at the SAIS Johns Hopkins University, Id .
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3. Employment Restrictions for Women in Islam
Since the late nineteenth century, sectors of the elites in Muslim societies have 

been progressively accepting that the premodern Shari’a rules need to be reformed. 
Except for Saudi Arabia, Middle Eastern countries have introduced reforms to 
improve women’s status and removed many of the disabilities previously imposed 
under the Shari’a. In addition, liberal political forces have welcomed expanded 
opportunities that political, economic, and social changes have meant for 
women, but Islamic clerics and established Islamic institutions have maintained 
strong opposition to allowing the role of women to evolve in conjunction with 
these changes. As undertaking jobs outside the home has become common and 
necessary for many women, conservatives have asserted that Islam mandates that 
women should not work outside the home, that they should not be allowed in jobs 
where they will have contact with men, and that they should only take jobs dealing 
with women and children. Conservative Muslims regularly attack Muslims who 
advocate equality for women as being followers of the West who are disloyal to the 
Islamic tradition, as in Iran. Feminists are condemned as agents of Western cultural 
imperialism who aim to destroy sound customs and morality and to deviate from 
Shari’a principles.25 

For example, in Iran many restrictions have been placed on women. There has 
been a systematic intimidation and harassment designed to discourage women from 
appearing in public with unrelated males. Women’s educational opportunities have 
been restricted; women have been fired and excluded from prestigious jobs, and 
they have been basically excluded from participating in politics and government. 
Women have been also barred from serving as attorneys in court, as well as from 
jobs in the media and entertainment industries.26

4. The Cairo Declaration of Human Rights in Islam (CDHRI) 

The Cairo Declaration of Human Rights in Islam (CDHRI) 27 is a declaration 
of the member states of the Organization of the Islamic Conference adopted in 
Cairo in 1990, which provides an overview on the Islamic perspective on human 
rights, and affirms Islamic Shari’ah as its sole source. Article 6 of The Cairo 
Declaration provides that women are equal to men in “human dignity” but not 
equal in rights. However, the term “rights” is used later in the same article when it 
refers that a woman “has rights to enjoy as well as duties to perform.” The duties 
are unspecified, and only three rights are displayed including: a woman’s right 
to legal personality, to own and manage her property, and to retain her name and 

25 Ann Elizabeth Mayer, Islam – Tradition and Politics- Human Rights. Restriction on the Rights and 
Freedoms of Women .

26 Id .
27 This declaration is usually seen as an Islamic response to the post-World War II UN Universal Declaration 

of Human Rights (1948).
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linage. The first two were seen important improvement within Islam in terms of 
women’s rights hundreds of years ago, but insignificant at the end of the twentieth 
century when these rights are given for granted. The third right did not represent 
women’s progress in the Middle East since women have been traditionally able to 
keep their maiden names after marriage. Article 6 (b) also imposes on the husband 
the duty to pay maintenance and to care for the family, a situation that perpetuates 
the traditional spousal relationship where the husband is consider the master and 
provider and where his rights came as a result from his responsibility to support 
her.28

The Cairo Declaration seems to restrict both women’s freedom of movement 
and their ability to select employment. Article 12 states that “Every man shall have 
the right, within the framework of the Shari’ah, to free movement and to select his 
place of residence…” This neutral provision certainly accommodates restrictions 
on women’s mobility, preventing women from leaving their houses except with 
their husbands’ permission and from traveling except when accompanied by a 
male relative.

Article 1329 states that males and females are entitled to fair wages for work 
without discrimination. It does not prohibit restricting the fields in which women 
are permitted to work. Instead, it says that “Everyone shall be free to choose the 
work that suits him best and which serves his interests as well as those of the 
society”, and that a person “[…] may not be assigned work beyond his capacity nor 
shall he be subjected to compulsion or exploited or harmed in any way.” This is in 
violation of Universal Declaration of Human Rights (UDHR) Article 23.1, which 
guarantees that everyone has the right to work and to free choice of employment, 
and Article 6 of the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), which guarantees the right of all to gain his living by work 
which he freely chooses or accepts. In addition, Article 23 of the Cairo Declaration 
contemplates that the Shari’a determines the right to assume public office, which 
could be used by conservatives opposed to women’s participation in government. 30 

For example, the Saudi Basic Law31 does not include any specific provision 
directly addressing women’s rights. However, Article 10 states that “The state 
will aspire to strengthen family ties, maintain its Arab and Islamic values and 

28 Ann Elizabeth Mayer, Id . Page 121.
29 Article 13 of The Cairo Declaration: “Work is a right guaranteed by the State and the Society for each 

person with capability to work. Everyone shall be free to choose the work that suits him best and which 
serves his interests as well as those of the society […] He may not be assigned work beyond his capacity 
nor shall he be subjected to compulsion or exploited or harmed in any way. He shall be entitled - without 
any discrimination between males and females - to fair wages for his work without delay […]”

30 Anne Elizabeth Mayer, Id .
31 Saudi Arabia: Basic Law of Government, available at: http://www.mideastinfo.com/documents/Saudi_

Arabia_Basic_Law.htm 
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care for all its members, and to provide the right conditions for the growth of 
their resources and capabilities.” Also, Article 9 states that “The family is the 
kernel of Saudi society, and its members shall be brought up on the basis of the 
Islamic faith, and loyalty and obedience to God, His Messenger, and to guardians; 
respect for and implementation of the law…” This article provides insight into a 
system that perpetuates the patriarchal family structures which maintains women 
subordinated and with limited opportunities to participate in public life. In general, 
the imprecision in the Islamic criteria limiting women’s rights gives great leeway 
to governments in choosing the type of discriminatory measures they may impose. 

II. Foundation of Entrepreneurship and Finance under Islamic Law 

A. Principles of Thought of Islamic Entrepreneurship
Islamic principles are considered extensions and applications of the Islamic 

faith. As God is one and no one is his partner, there is unity of human beings too. 
All men are created by the same God, and no one is superior to any other person. 
For this reason, there is no justification of discrimination between human beings. 
Everyone has the same status. Man and his possessions are owned by God and 
whatever has been specially provided for any person has to be utilized according 
to the will of God. Therefore, man is accountable for the resources made available 
to him.32

Islamic entrepreneurship focuses on the following principles of thought:

1. Entrepreneurship is an integral part of Islamic religion: Islam is neither 
simply a religion, nor a simple ideological vision. It is a comprehensive 
religion and a practical system of life that covers all aspects of human 
life. There is no disconnection between business and religion. Islam has 
its own entrepreneurship culture and principles based on the Al-Quran and 
Hadith to guide business operations.33 In Islam the development of ummah 
(community or nation) is the priority in the economic system, and therefore 
Islam strongly encourages society to be involved in business and to be 
entrepreneurs.34

2. The Muslim entrepreneurs are “khalifah” (a representative of Allah on 
earth) and have a responsibility to develop prosperity and see business 
as part of ibadah or good deeds: The person must first be a Muslim, then 
an entrepreneur. He has the responsibility to perform “ibadah” and be a 
“khalifah .” Muslim entrepreneur should look for the blessings of God above 

32 Waquar Anwar, Contemporary Economics and Islamic Economics. Radiance Viewsweekly. Volume Vol. 
XLVII No. 43, 2010-02-07. Available at: http://www.radianceweekly.com

33 Nawasi B. Mohd Jan and Adnan Alias, Id .
34 Zulkifli Hasan and Hisham Sabri, UQUD in Financial Services for Entrepreneurship.
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other factors, perform business not only for profit, but above everything 
else, to fulfill the “fardhu kifayah” (knowledge which is required by the 
Muslim community).35 As mentioned earlier, Islam prohibits monopoly, 
exploitation, fraud, or usurious transactions. Every entrepreneur should 
always preserve the good deeds and avoid the evit (such as being honest, 
fair and accurate in each transaction).

3. Success in Islam is not merely measured by the end result, but also the way 
and means of achieving them. Possession of wealth is allowed based on the 
following principles: Allah is the absolute owner of wealth; Allah created 
wealth in sufficient amount for all; wealth is created for mankind, and it is 
entrusted to mankind.36

4. Business activity is part of ibadah or the performance of good deeds: In 
Islam, being involved in is part of ibadah through the fulfillment of fardhu 
kifayah .

5. Islam encourages its ummah (Muslim community or people) to venture 
into business. Prophet Muhammad S.A.W. expounded that 9 out of 10 
sources of risqué can be found in business. 

6. Islamic entrepreneurship should operate within the framework of the 
Islamic economic-financial System.

7. The guiding principles of Islamic entrepreneurship and business activities 
are wide and comprehensive and are based on Al-Quran and Al-Hadith .

8. The principles are expected not only to have significant impact on the 
business ethics of Muslim entrepreneur, but also to be a habit and customary 
practice of each person involved in commercial activities. Islam requires 
entrepreneurs to follow the principles in doing business in order to promote 
good governance of Islamic entrepreneurship.37 Entrepreneurial ethics are 
based on exemplary conducts of Prophet Muhammad S.A.W. 38

Key principles of Muslim entrepreneurship ethics include: Preventing laziness, 
eradicating fear, searching for legitimate ventures, avoiding forbidden sources 
of income and property, showing gratitude and thankfulness of whatever has 
been acquired, growing and developing capital and profit, diversifying business 
ventures, and avoiding greediness.

35 For additional information, see Nawawi B. Mohd Jan and Adnan Alias, Theories and Concepts of 
Entrepreneurship and Jose Vargas H., Mohammad Reza Noruzi and Narges Sariolghalam, An Exploration 
of the Effects of Islamic Culture on Entrepreneurial Behaviors in Muslim Countries, Asian Social Sciences, 
Vol. 6, No. 5; May 2010, www.ccsenet.org/ass 

36 Nawasi B. Mohd Jan and Adnan Alias, Id .
37 Zulkifli Hasan and Hisham Sabri, Id .
38 Nawasi B. Mohd Jan and Adnan Alias, Id .
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The ethical behavior of Muslim entrepreneurship includes: Avoiding malicious 
behavior, avoiding squandering resources, avoiding stinginess, paying alms (zakat), 
behaving in a trustworthy manner, praying consistently, Tawakkal, exhibiting 
patience, and Qana’ah (means to live simply by what Allah had given us).

B. Main Rules of the Islamic Economic/Financial System
The main rules underlying the Islamic economic system are also derived from 

the Holy Quran and the Sunnah. They include: Financial provider must share the 
risk as well as profits with the entrepreneur; financial transactions include trust 
financing, cost-plus financing, and partnership; capital must have a social and 
ethical purpose beyond pure return; only business activities that do not violate 
Islamic law meet the criteria for investment.

1. Prohibitions

i. Prohibition of Taking or Receiving Interest
“Those who devour usury will not stand....Allah has permitted trade and 

forbidden usury.... Allah will deprive usury of all blessing, but will give increase 
for deeds of charity...” (Qur’an 2:275-6). “O you who believe! Devour not usury, 
doubled and multiplied. But fear Allah that you may really prosper” (Qur’an 
3:130).39 

Riba: It is traditionally translated as “usury” or excessive interest. Riba includes 
interest and other forms of profit or gain. By avoiding certain types of increases 
in either trade or loans, the Qur’an seeks to correct a usurious practice40. Trust 
financing, equity participation, and leasing are methods many Islamic banks use to 
circumscribe riba, when its concept is interpreted broadly to include all interest. 
(see section below). Profits represent successful entrepreneurship and creation of 
wealth, while interest is a cost that is accumulated irrespective of the outcome of 
business operations and may not create wealth if there are business losses. The 
concept of profit-and-loss sharing, as a basis of financial transactions, distinguishes 
good performance from bad or mediocre ones, and therefore encourages better 
resource management. 

39 The prohibition is for all interest-based transactions, whether giving or receiving, whether dealing with 
Muslims or non-Muslims. It is believed that the Prophet Muhammad cursed those who pay or receive 
interest, those who write a contract based on it, and those who witness such a contract. http://islam.about.
com/od/business/a/economics.htm

40 Barbara L. SenTawski, Riba Today: Social Equity, the Economy, and Doing Business under Islamic Law. 
Columbia Journal of Transactional Law., v39 no3 p.701-28, 2001.
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ii. Prohibition to Gain Property or Wealth by Fraud, Deceit, Theft, 
or other Falsehoods

“...Give just measure and weight, and do not withhold from people the 
things that are their due. And do not do mischief on the earth after it has 
been set in order. That will be best for you, if you have faith” (Qur’an 7:85). 
 
Possession of wealth is allowed based on the following principles: Money in 
contemporary economy is defined as a commodity that is generally accepted as a 
medium of exchange. However, this definition is only partially accepted in Islam. 
Islam acknowledged the fact that money is a medium of exchange; therefore, it 
should function as a measure of value. Islam strongly dismisses that money is a 
commodity in itself. 

2. Instruments of Islamic Markets41:
i. Trust Financing (mudaraba). It is a transaction between a financial 

institution and its client similar to a venture capital transaction. The 
financial institution provides the capital, but does not participate in the 
management, as in a limited partnership. The client invests the funds and 
provides equity (including know-how). Both parties share profits in a pre-
arranged ratio. If the venture fails, the investor loses the amount of his/her 
original contribution not yet repaid, and the entrepreneur loses his right to 
share in the profits. 

ii. Cost-plus Financing (murabaha) . It refers to the arrangement whereby 
the lender purchases the equipment/good the borrower desires and resells 
the good or equipment to the borrower for cost plus a pre-determined profit 
margin, as opposed to the borrower borrowing the sum of money and 
paying interest and making the purchase itself. It is the preferred method 
of financing for many Islamic banks due to the simplicity of the model.

iii. Partnership (musharaka). Islamic banks offer loans that are based on 
intangible factors such as the business person’s experience and character. 
This feature is particularly useful for small and medium-sized enterprises 
(SMEs) that lack collateral. In this regard, viable projects that are denied 
access to credit by conventional financial institutions might prove to be 
acceptable under the Islamic banking system on a profit and loss sharing 
basis.

a. Leasing (ijara). Leasing is designed for financing vehicles, machinery, 
equipment and aircraft. There are different types of leasing, including 

41 More information: Yassar, Glossary of Islamic Financial Terms, http://www.yasaar.org;and IBFC Islamic 
Banking and Finance Centre UK, http://ibfc.eu



19The Protection Project Journal of Human Rights and Civil Society

where a portion of the installment payment goes toward the final purchase 
(with the transfer of ownership to the lessee).

Box 2: Successful Case - Jabal Hoss Syria: Murabaha

The project Rural Community Development in Jabal al-Hoss, with its emphasis on 
microfinance and income and employment generation, is considered one of the most 
successful projects in Syria. It has demonstrated on a pilot scale that: poor people can 
mobilize their own human and financial resources. As shareholders, they finance and 
manage their own local financial institutions. As borrowers, they invest short-term loans 
in a wide range of income-generating activities, gain business experience, and repay 
their loans. In increasing numbers, women have participated in the sanadiq as owners, 
managers, and users.

Microfinance and Islamic economics have much in common. Islam emphasizes 
ethical, moral, social, and religious factors to promote equality and justice for the 
good of society as a whole. Principles encouraging risk sharing, individual rights 
and duties, and the sanctity of contracts are all part of the Islamic code underlying 
the financial system. In this regard, many elements of microfinance are consistent 
with the broader goals of Islamic finance.

Additional rules also specify that the financial provider must share the risk as 
well as the profits with the entrepreneurs, the capital must have a social and ethical 
purpose beyond simple return, and only business activities that do not violate 
Islamic law meet the criteria for investment.

In terms of property rights and inheritance, under Islamic law, women can buy 
and sell properties, as well as open businesses. Women also have inheritance rights 
and can inherit half of a man’s share. Upon divorce, the woman obtains her share 
of property from the marriage. Shari’a law states that after marriage, a woman 
keeps the money and property she owns. For Muslims, it is a husband’s primary 
duty to financially maintain his wife and children, with any contribution made by 
the wife being voluntary. 

Box 3: Successful Case - FINCA Afghanistan: Murabaha

The demand for Islamic banking amongst Afghans led FINCA Afghanistan to 
create Islamic banking products. Its products were created in consultation with local 
community leaders. In 2006, FINCA introduced a new line of Murabaha products, in 
response to local market demands. With just over 40,000 borrowers in Afghanistan, 
the popularity of Islamic loans has enabled FINCA to become Afghanistan’s fastest-
growing and second-largest MFI. 

Source: FINCA, 2007, http://www.finca.org/site/c.erKPI2PCIoE/b.2676443/
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Although it may seem that Muslim women have a degree of independence as a 
result of having control on their assets, it cannot be forgotten that as a consequence 
of the patriarchal model that emphasizes, patriarchal responsibility towards 
women along with their support and protection, workplaces are segregated by 
gender. In addition, in conservative countries women need to obtain permission 
of a male family member to engage in activities outside the home. The precept 
wasta establishes the predominance of male networks and requires men to assist 
women in gaining entrance to those networks. Consequently, women rely on men 
for access to business networks.42 

III. Women Entrepreneurs in Islamic Countries and How the Legal 
Environment may Hinder Female Entrepreneurship

In the search to provide comparative information regarding the current state of 
women’s economic participation in Islamic countries, important documentation on 
the situation of the Middle East and North Africa (MENA) Region was examined. 
This section discusses the current situation of women’s entrepreneurship in Islamic 
countries.

The Arab Human Development Report notes that in general, women suffer 
from inequality with men and are vulnerable to discrimination, both in law and 
in practice. Despite important efforts to promote women’s status, the report also 
notes that “success remains limited.”43

A. Female Entrepreneurship in MENA Countries

1. Main Gender Gaps 

i. Labor Force Participation and Unemployment
In most regions of the world, women’s labor force rates are lower than men’s. 

But in the MENA Region, the gap between the two is larger than that of any 
other region. According to the World Bank, the MENA Region has the lowest 
employment to population ratio among all regions. The participation rate of women 
is particularly low. As a consequence, this region shows the largest gender gap in 
its employment rates.44 

42 Beyond the Veil: The Influence of Islam on Female Entrepreneurship in a Conservative Muslim Context, 
International Management Review, 2010.

43 Arab Human Development Report (AHDR), available at: http://www.arab-hdr.org/ 
44 World Bank. World Development Indicators 2009. Regional Fact Sheet. Middle East and North Africa.
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World Bank 2007 data45 (which covers only the formal sector) shows that 
only 28 percent of working age women in the MENA Region work compared 
with 77 percent of men.46 These low employment levels of women may be due 
to cultural perceptions and stereotypes about traditional gender roles. While men 
are considered the heads of households and responsible for supporting the family, 
traditionally women are responsible for the care of the children, elderly, and sick. 
On top of that, women who work tend to be relegated to the informal and traditional 
sectors.

 ii. Remuneration
Women are being underpaid in all societies, including Islamic countries. 

Inequality can result from unequal payment and inequality in non-wage benefits. 
Among Islamic countries, wage inequality is highest in Saudi Arabia and Morocco 
and lowest in Egypt and Tunisia. In Morocco, women earn 66 percent of men’s 
wages for similar work, and it is also the only country in the MENA Region where 
women do not have higher unemployment rates than men.47

 iii. Representation in Decision-making 
Despite considerable participation of highly qualified women in all sectors of 

society, their access to high-level economic and political positions are very limited 
in the Islamic countries. This is a clear sign of the possible existence of gender-
based discrimination. The collection of reliable indicators disaggregated by sex is 
an essential need, in particular for policy formulation and decision-making.

Regarding political representation, the MENA Region ranks the lowest in terms 
of indicators of political empowerment. Yet some progress has been made. In 
Tunisia, gender-based quotas were introduced by the government in 2007, and as 
a result, 23 percent of parliamentary seats are held by women. Another interesting 
example is Iraq, which has the highest proportion of parliament seats held by 
women, yet still has the lowest female labor force participation rates.48 

With regard to women in management, although the percentage of women-owned 
businesses in the MENA Region is lower than in other regions, 25-30 percent of 
the most successful entrepreneurs in the Region are women. Furthermore, whereas 
in most regions of the world, the highest concentration of female entrepreneurs are 
in micro and small business, in the MENA countries, 14 percent of the firms owned 

45 World Bank, Genderstats, 2007.
46 In comparison, 37 percent of women in South Asia and 72 percent in East Asia and the Pacific participate 

in the labor force.
47 Ricardo Hausmann, World Economic Forum, Id .
48 MENA-OECD, Id .
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by women are medium and large. For example, in Egypt and Lebanon, women-
owned firms are larger than those of their male counterparts.49

In general, more women are occupying highly visible top management positions 
in the MENA Region. However, the “glass ceiling” exists, meaning that despite 
of the considerable number of highly qualified women working in companies 
and organizations, very few of them are appointed to managerial positions in the 
MENA Region. In addition, it appears that the percentage of women on corporate 
boards is very low, although there is no sufficient data to conclude.50 

A. Female Participation in Ownership and the Global Gender Gap 

1. Female Participation in Ownership 
Within the MENA Region, an estimated 20 percent of firms have female 

participation in ownership, compared with 33 percent of businesses in East Asia 
and the Pacific Region and 39 percent in Latin America and the Caribbean.51 Table 
1 shows the average percentage of firms with female participation in Muslim 
majority countries, including Afghanistan (2.81 percent), Indonesia (4.65 percent) 
and Pakistan (6.7 percent), with few businesses owned by women; as well as Egypt 
(33.96 percent), the highest of the MENA Region, and Turkey (40.18 percent). No 
indicators were found for countries such as Iran, Saudi Arabia, Bahrain, among 
others. In terms of the percentage of firms with women as high-level managers, 
information is not available. Considering that a high number of peoples in the 
MENA Region work in the informal sector, which is not taken into account in 
these figures, it is important to analyze this information in combination with other 
sources. 

According to a World Bank study, while the percentage of women-owned 
business is lower than in other regions, about 25-30 percent of the most successful 
entrepreneurs in the MENA Region are women, who are not concentrated in micro 
and small businesses as it is widely believed. In MENA countries, 14 percent of the 
firms owned by women are medium-sized and very large enterprises. For example, 
in Egypt and Lebanon, women-owned enterprises are larger that those of their 
male counterparts.52 

49 Nadereh Chamlou, World Bank: Women Doing Business in MENA. Arab International Women Forum 
(2007).

50 MENA-OECD, Id .
51 MENA-OECD, Id. and World Bank (2005-2009), WoB Enterprise Surveys, www.enterprisesurveys.org 
52 Nadereh Chamlou, Id . For additional information, see: Arab International Women’s Forum. Women as 

Engines of Economic Growth in the Arab World-Moving Forward . A Report of the Roundtable Meeting on 
25 January 2007 at the Foreign & Commonwealth Office, UK, London
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Recent World Economic Forum (WEF) studies show a strong correlation 
between Gross Domestic Product per capita and gender equality. Regionally, 
women tend to constitute about half of the population and the majority of university 
students, but only about a third of the workforce. Thus, the female population 
remains a powerful, if underused, resource for economic growth. 

Table 1: Percentage of Firms with Female Participation in Ownership53

Some of the Islamic 
Countries

Year % of firms with Female Participation in 
Ownership (country average)

Indonesia 2009  4.65
Pakistan 2007  6.70
Bangladesh 2007 16.08
Nigeria 2007 19.96
Egypt 2008 33.96
Turkey 2008 40.18
Algeria 2007 15.03
Afghanistan 2008  2.81
Morocco 2007 13.12
Uzbekistan 2008 39.80
Jordan 2006 13.13
Kazakhstan 2009 34.43
Lebanon 2006 27.88

These results for the MENA Region are compatible with those related to the  
Global Gender Gap rankings.

2. Global Gender Gap Rankings
Engaging women equally with men in all aspects of life is imperative for 

economically competitive and prosperous societies (World Economic Forum).

Table 2 shows the global gender gap in 2009. Iceland (1) has claimed the top 
spot of the World Economic Forum’s Global Gender Gap Index 2009 from Norway 
(3) which fall to third after Finland (2). Sweden (4) continues its dominance of 
the top four. The report’s index assesses countries on how well they divide their 
resources and opportunities among their male and female populations, regardless 
of the overall levels of these resources and opportunities. The United States (31) 
fell by three places, owing to minor drops in the participation of women in the 
economy and improvements in the scores of previously lower-ranking countries.

At the bottom of the ranking are the following countries: India (114), Bahrain 
(116), Ethiopia (122), Morocco (124), Egypt (126), and Saudi Arabia (130). Both 
Bahrain and Morocco show improvement compared to 2008, which was driven 
essentially by small improvements in the economic participation of women. Iran 

53 Table prepared based on data found at the World Bank Enterprise Surveys, available at: http://www.
enterprisesurveys.org/
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(128), Turkey (129), Pakistan (132) and Yemen (134), already at the bottom of the 
rankings, show a complete decline relative to their performance in 2008.

The Arab International Women Forum of 2007 highlighted that research offers 
an insight about the unique characteristics of female entrepreneurs in the Arab 
community. 

Table 2: The Global Gender Gap 2009 Rankings54

Country 2009 Rank 2009 Score 2008 Rank Change

Iceland  1 0.8276 4 +3
Finland  2 0.8252 2  0
Norway  3 0.8227 1 -2
Sweden  4 0.8139 3 -1
New Zealand  5 0.7880 5 0
South Africa  6 0.7709  22  +16
Denmark  7  0.7628  7  0
[…]  […]  […] […] […]
India 114 0.6151  113 -1
Bahrain 116 0.6136  121 +5
Siria  121  0.6072  107  -14
Etiopia 122 0.5948  122 0
Aman 123 0.5938  118 -5
Morocco 124 0.5926  125 +1
Qatar 125 0.5907  119 -6
Egypt 126 0.5862  124 -2
Mali 127 0.5860  109  -18
Iran 128 0.5839  116 -12
Turkey 129 0.5828  123 -6
Saudi Arabia 130 0.5651  128 -2
Benin 131 0.5643  126 -5
Pakistan 132 0.5458  127 -5
Chad 133 0.5417  129 -4
Yemen 134 0.4609  130 -4

C. Business in Economic Laws and other Laws and their Implications 
for Female Entrepreneurship 

The legal environment can hinder female entrepreneurship. Discrimination 
in the legal and regulatory framework in the MENA Region can be perceived 
as explicit and implicit. To understand the business environment for women 
entrepreneurs, it is necessary to analyze how laws are applied in the context of 

54 Table prepared based on data found at World Economic Forum. The Global Gender Gap Report 2009 . 
Available at: http://www.weforum.org
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norms that assign specific roles to women. In general, legal frameworks do not 
display discriminatory business; rather it provide statements of women’s equal 
citizenship, and support based on the Shari’a for women’s economic rights. 
However, problems arise in gray areas. Gendered55 laws outside the business sector 
and as part of the legal framework can lead to gendered implementation of laws that 
can disadvantage women, women entrepreneurs, and female-owned firms. These 
obstacles make starting formal businesses more difficult for women, as they create 
additional obstacles and increase the costs and uncertainty of resolving conflicts 
and enforcing contracts.56 

The World Bank carried out a review of business and investments law57 of 
several Middle Eastern Countries (including Morocco, Yemen, Egypt, Iran, Jordan, 
and Lebanon) aimed at assessing whether the wording of law discriminated against 
women and, if so, to what extent. It also conducted a survey that was sent to lawyers 
from all countries in the region to identify any legal differences, grey areas, or gaps 
in the legal system that could lead to different interpretations of the legislation 
from men and women. This review concluded that no business or investment 
law specifically restricts women or applies differential treatment in owning a 
business, managing a business, applying for loans and accessing a credit, or in 
trade, taxation, or bankruptcy. As seen, the Shari’a is clear about women’s right 
to inherit and to control property and income, without any interference from male 
relative or guardians. In this sense, women’s rights are the same as those of men. 
Often, gender-differentiated, labor codes usually include a separate discussion of 
women. These provisions establish the requirements for an acceptable workplace 
(for women only), determine industries where women are not allowed to work, 
and explain the possible types of leave women can take. In particular, there are 
provisions that prohibit work in specific hours and that require the husband’s 
permission to work.58 

While minimal or no specific discrimination directly affects female 
entrepreneurs, contradictory laws and regulations make women’s rights ambiguous 
in several areas, leaving implementation to the discretion of judges. There are two 
important elements. First, legislation outside the common set of laws governing 
the investment environment can undermine the rights of women entrepreneurs. 
Second, the range of interpretations within a single country is large, facilitating 

55 Gendered in this context means phenomena that are gender differentiated between men and women.
56 A World Bank study—The Environment for Women’s Entrepreneurship in the Middle East and North Africa 

Region, 2007—sustains that not only do female-owned firms hire more women than male-owned firms (with 
some exception such as in Lebanon and Saudi Arabia); they also employ a higher share of female workers 
at the managerial and professional levels. It has been found that female-owned firms in Egypt, Jordan, Saudi 
Arabia, and the West Bank and Gaza also increased their workforce on average more workers than did 
their male counterparts during two observation periods. For more information, see http://go.worldbank.org/
S26RFYBLE0

57 It included constitutions, civil codes, labor codes, and investment and other business associated country 
laws.

58 World Bank, Id .
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providing space for arbitrary rulings.59 Gender-based differences appear in the 
treatment of the family and women’s family roles and in references to the Shari’a 
as a source of law. First, the constitutions of all Middle Eastern countries identify 
the family –rather than the individual, as the central unit of society. This means 
that these countries’ constitutions, which are based on the family, consider also 
the man as the main breadwinner – as previously seen- and the head of the family 
and the woman as a wife and mother – reflecting traditional gender roles and 
sexual division of labor. These constitutions consider women’s economic roles as 
secondary or unnecessary.60 This approach usually translates into overprotective 
laws or gendered legal interpretations in cases of ambiguities. Obedience laws, 
for example, which are outside business legislation obligate women to obey their 
husbands. Other law requires women to obtain the permission of husbands to work 
and travel. For example, the requirement that women get permission of husbands 
to obtain a passport or travel is a significant obstacle to doing business. Obtaining 
a loan can be even harder. Although banking laws do not discriminate against 
women borrowers, the practice of banks is to ask for the husband as a cosigner, 
with the purpose of ensuring that the woman’s actions do not interfere with the 
wishes of the family or her husband.

Basically all constitutions include references to the principles of the Shari’a, 
which despite its strong support for women’s economic rights, also makes an 
important distinction between equality and equity. While equality refers to absolute 
equal claims, equity is based on the notion of different roles and needs affecting 
rights. As mentioned earlier, in Islamic society, men and women play different 
roles with different responsibilities, where men are responsible for providing for 
the family. As a result, the implementation of business and economic laws can be 
influenced by interpretations of gender roles, especially by normally conservative 
judges. Experience shows that there are cases of men being awarded judgments in 
lawsuits because of the judge’s interpretation that family responsibilities make the 
man more deserving of the settlement. Such rulings can affect women’s access to 
justice, by lengthening the process or by reducing their chances of winning.61

IV. Advancements of Women Entrepreneurs in Muslim Countries

A. Political Commitment to Fostering Women’s Entrepreneurship 
Over the last decade, policymakers from the MENA Region have begun to 

recognize the strong impact that talents, skills, education, and productivity of their 

59 World Bank, Id . Page 60.
60 For further information, see: Jean Larson Pyle, The State and Women in the Economy: Lessons from Sex 

Discrimination in the Republic of Ireland, New York: State University of New York Press. 1990. Also, see 
World Bank, Id .

61 World Bank, Id .
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human capital have on their countries’ competitiveness. With women accounting 
for one-half of the potential talent, a country’s competitiveness is therefore 
significantly impacted by the way in which women contribute to and participate 
in the economy.62 Although MENA governments have made considerable 
investments in women’s education during the last decade, indicators reflect that 
only one-third of working age women have entered the labor force, which is the 
lowest level worldwide. These represent an unexploited opportunity for improving 
competitiveness and strengthening the private sector in the region. In order 
to capitalize on the investment in women’s education and increase the number 
of women entrepreneurs and the level of employment, ministers of 18 MENA 
countries63 have accepted gender mainstreaming as an effective strategy.64 

In 2007 the governments of these countries recognized that in order to foster 
women’s entrepreneurship, they would need to adopt and implement targeted and 
integrated policies. Therefore, in consultation with businesswomen’s networks 
from the Region, the Declaration on Fostering Women’s Entrepreneurship in the 
MENA was prepared, and later endorsed by MENA and OECD Ministries in 2007 
at the MENA-OECD Investment Program Ministerial Meeting. The governments 
committed to the following: 

• The removal of gender-related obstacles to entrepreneurship;

• Facilitating women’s access to management and technical training, to 
support services and to financing;

• Fostering women’s participation in business networks; and

• Ensuring that women-owned and women-led businesses participate fully 
in economic activity.65

The results of the MENA/OECD Investment Program shows that compared to 
other regions, women in the MENA Region have very low levels of participation 
in the labor market and business ownership (data does not include informal sector); 
and that for women who do join the labor force, there is possible gender-based 
discrimination in employment, pay, and representation in decision-making. 

B. Women-Owned Businesses in Muslim Countries
While the percentage of women-owned business in the MENA Region is lower 

than that of Latin America and East Asia, 25-30 percent of the most successful 

62 MENA-OECD Investment Program, Support and Challenges for Women Entrepreneurs in the MENA 
Region, Draft Progress Report, Executive Summary, 2010.

63  The 18 MENA countries include: Algeria, Bahrain, Djibouti, Iraq, Jordan, Kuwait, Lebanon, Libya, 
Morocco, Oman, Palestinian, National authority, Qatar, Saudi Arabia, Syria, Tunisia, United Arab 
Emirates, Yemen. 

64 MENA-OECD, Id . 
65 MENA-OECD Investment Program, Support and Challenges for Women Entrepreneurs in the MENA 

Region, Draft Progress Report, Executive Summary, 2010.
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entrepreneurs in the MENA Region are women. Moreover, the highest concentration 
of women entrepreneurs is not in the micro and small business, as in most of the 
regions of the world. As mentioned earlier, in the MENA countries 14 percent of 
the firms owned by women are medium-sized and large enterprises. For examples, 
in Egypt and Lebanon, enterprises owned by women are larger than those of their 
male counterparts. In the Muslim countries:66

• Women-owned firms are much more concentrated in sectors that are 
export-centered. This reminds the potential for policies to create more 
export-oriented networks.

• Women-owned firms are more involved in new industries and sectors with 
higher margins and higher productivity. For this reason, these businesses 
can attract foreign direct investment.

• The proportion of managers in female–owned firms tends to have higher 
level of education than in male-owned firms. Potentially, women can make 
a better use of the talent pool.

• More women-owned firms have websites compared with firms owned by 
men. 

• The employment pattern in female-owned firms tend to be split equally 
between male and females, thus showing that female firms are not adverse 
to hiring and working with female employees.67

It is perceived that female Muslim entrepreneurs often rely on family members 
to make introductions to potential business partners and other entrepreneurs. 
It is therefore likely that women with a supportive family are more likely to 
access business networks. In addition, human capital is an important variable 
for seeking funding and in successfully operating a business. Human capital, 
based on education and industry work experience, provides entrepreneurs with 
superior judgment, strategic vision, and keen insight into customers and markets. 
Although Middle Eastern women tend to pursue degrees in traditionally female 
areas such as liberal arts, nursing, and teaching, an increasing number of women 
pursue advanced degrees in professional and technical fields. Women with higher 
education are also more likely to work outside the home, and to possess business 
knowledge and skills that increase their probability of success.68

66 Nadereh Chamlou, World Bank: Women Doing Business in MENA, Arab International Women’s Forum. 
Nov. 2007. For aditional information. see: the Arab International Women’s Forum. Women as Engines of 
Economic Growth – Moving Forward . Achievements and Perspectives. Review 2005 Programme Report 
and Recommendations. Nov. 2007.

67 Id .
68 The Veil: The Influence of Islam on Female Entrepreneurship in a Conservative Muslim Context .
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C. Successful Cases and Remarkable Stories 
1.  The cases discussed in this section refer to current efforts carried out by 

different entities to promote advancement of women entrepreneurship in 
the Muslim world. It is important to mention that the U.S. as part of its 
foreign policy agenda is dedicating significant emphasis and resources to 
supporting entrepreneurship around with special attention being paid to 
Muslim countries. 

i. The MENA Businesswomen’s Network69

The MENA Businesswomen’s Network is a partnership of local businesswomen’s 
organizations across the Middle East and North Africa, (US) Vital Voices Global 
Partnership, and the Middle East Partnership Initiative (MEPI) of the U.S. 
Department of State. 

The goal of the partnership is to build a regional network of businesswomen to 
increase the number of women participating in businesses, to increase the value 
of their businesses, to advance the role of women in society, and to promote a 
regional culture of women’s entrepreneurship. The Network was launched in 
2006. The Network is comprised of “Network Hubs,” which are businesswomen’s 
organizations across the MENA Region. 

The Network’s areas of focus are: (1) strengthening the Network Hub 
organizations with technical and grant assistance to design and execute country-
specific programs; (2) offering speakers program through which top U.S. and 
Arab business experts share knowledge and experience with Network Hubs; 
(3) delivering an on-line, cutting edge Business Education Certificate Program; 
and (4) implementing a web-based Portal for on-line peer learning and an idea 
exchange community. As members of the Network, Hubs receive support, services 
and resources valued at over $100,000, including a cash grant of $40,000 per 
program annually to be used to support Hub staffing needs and regional activities.70

ii. The World Islamic Economic Forum Foundation (WIEF)71

The WIEF Foundation, which was established in 2006, seeks to fulfil its 
objective of organizing its annual and regional forums and to implement programs 
established under its initiatives. An international advisory panel was also established 
to provide the strategic direction to the Forum and its related programs. 

69 MENA Businesswomen’s Network, http://www.menabwn.org/PAGE/MENA-BUSINESSWOMENS-
NETWORK

70 Id .
71 Sixth World Islamic Economic Forum.
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The World Islamic Economic Forum is a global conference that acts as an 
international business platform where the business sectors of the Muslim world 
meet to discuss business opportunities and together with government leaders, act 
as a hub where policy proposals on economic development can be formulated. The 
World Islamic Economic Forum established the WIEF Businesswomen’s Network 
(WBN), WIEF Young Leaders Network (WYN) and the WIEF Education Trust 
(WET) to develop projects in their respective areas. The WIEF Businesswomen’s 
Network (WBN) is aimed at providing networking opportunities for women 
entrepreneurs across the world, especially in Muslim countries and societies. With 
regard to the Forum, they bring together government leaders, captains of industries, 
academic scholars, regional experts, professionals and corporate managers to 
discuss opportunities for business partnerships in the Muslim world. Until now, six 
Forums have taken place; the most recent being “The 6th World Islamic Economic 
Forum,” which was held May 18-20 in Kuala Lumpur. World leaders are now 
starting to see this Forum as a focal point to promote the business agenda in their 
countries, and also as a means to reach out to the business community of other 
countries. Within each of the WIEF a special session is dedicated to women (the 
WIEF Businesswomen’s Forum) .72

iii. Presidential Summit on Entrepreneurship73

 As announced by President Obama during his “A New Beginning” speech in 
Cairo, the U.S. hosted a Summit on Entrepreneurship in Washington, D.C .between 
April 26-27, 2010 to explore how ties can be deepened between business leaders, 
foundations, and entrepreneurs in the United States and Muslim communities 
around the world. This event convened 250 international business owners from 
countries in Africa, the Middle East, Asia, and Europe. It brought together these 
risk-takers to network with one another as well as with American entrepreneurs 
and government officials, including “businessman-in-chief” President Obama.

This Summit represents an opportunity to highlight and support business and 
social entrepreneurship in Muslim-majority countries including their minority 
populations, and Muslim communities around the world. Participants included 
successful entrepreneurs, investors, academics, and leaders of entrepreneurship 
networks, non-profits, foundations, and businesses. Important women entrepreneurs 
also participated in the Summit.

Regarding the outcomes of this summit, and specifically o what the United States 
intends to do in support of women entrepreneurs the following are noteworthy:

72 Id .
73 For more information please access the following websites on the Presidential Summit of 

Entrepreneurship: http://www.america.gov/entrepreneurship_summit.html, http://www.state.gov/secretary/
rm/2010/04/140998.htm 
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• First, the Global Entrepreneurship Program was launched. The program 
is an initiative that will provide concrete support to new entrepreneurs, 
starting in Muslim-majority communities and eventually expanding to 
others worldwide. The Program’s first pilot initiative will start soon in 
Egypt, coordinated by a team of Entrepreneurs in Residence from USAID. 

• Second, a partnership was established with two Silicon Valley-based 
organizations: the Global Technology and Innovation Partners, and 
the Innovators Fund. Both were started by U.S. venture capitalists and 
business leaders inspired by the speech President Obama made in Cairo 
calling for the support of innovation and entrepreneurship in Muslim 
majority communities worldwide. Both partnerships will be launched in 
Egypt, Jordan, Lebanon, Turkey, and Malaysia, and will then expand from 
there. These new efforts will help increase access to seed funding, venture 
capital, and Silicon Valley’s technology and business expertise. 

• New collaboration between The State Department and a group called 
Partners for a New Beginning has recently begun. The Partners for a New 
Beginning is a team of distinguished Americans from across sectors and 
industries who will lead an effort to engage the U.S. private sector in 
carrying out its vision for a new beginning with Muslims in communities 
globally.74

iv. Women’s Entrepreneurship Development: Business 
Associations as Change Agents (CIPE)75

Unlike many developing countries, Pakistan is not a country where it has been 
easy to bring women into economic activity. With an estimated population of 
172,800,000, over 50 percent of which are women, Pakistan has only 3 percent of 
women engaged in this sector. According to the Center for International Private 
Enterprise (CIPE),76 one way to improve economic participation is by providing 
entrepreneurship opportunities to women both in urban and rural areas. In this 
regard, over the last few years, government, donors, and NGOs have been investing 
in building the capacity of women entrepreneurs. However, the recent World 
Economic Forum’s Global Gender Gap (2009) Report ranked Pakistan 132nd out 
of 134th countries, followed by Chad and Yemen.

The CIPE’s Pakistan team has recently interviewed radio producers to learn 
from their field experiences concerning women’s entrepreneurship development. 

74 Id .
75 CIPE Website: http://www.cipe.org/blog/?p=2240 and World Economic Forum, Id .
76 CIPE strengthens democracy around the globe through private enterprise and market-oriented reform. It’s 

one of the four core institutes of the National Endowment for Democracy.
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Considering the fact that Pakistan is the second largest (in terms of GDP) economy 
in the region after India, one should look at what is needed at the grassroots level 
to bring about desired change. Therefore, the CIPE team identified the change 
agents that Pakistan lacks in order to meet challenges in the area of women’s 
entrepreneurship development. Several countries, such as Sri Lanka, Bangladesh, 
India and Nepal, are recognizing the need to work together and have formed 
associations. These associations are acting as change agents. While in Pakistan, 
despite enabling law which was enacted in December 2006, only two women’s 
business associations have been formally licensed to operate. To provide access to 
information about entrepreneurship opportunities, a series of radio programs whose 
focus is to discuss entrepreneurial issues and solutions have been developed. The 
series went on the air at the end of May 2009 and will reach 99 cities in Pakistan. 

1. Some Remarkable Stories of Entrepreneur Women in the 
Islamic World 

i. Afnan Al Zayani, one of the recipients of the 2010 Vital Voices Global 
Leadership Award, is a wife, mother, social activist, television personality 
and CEO of a multi-million dollar business in Bahrain. It is no wonder 
that Forbes and Arabian Business magazines call her one of the most 
powerful women in the Middle East. She helped ensure the passing of the 
first written personal status law that protects the rights of Muslim women 
in cases of divorce and child custody in Bahrain. She attributes her ability 
to juggle so many responsibilities to her strong faith. “God will judge us 
on whether we use our gifts of life and health towards good or evil,” she 
says. Immaculately dressed in her hijab, or headscarf, she blows apart the 
Western stereotype of the downtrodden Muslim woman.77 

 Roshaneh Zafar is another recipient of the 2010 Vital Voices Global 
Leadership Award. While studying development economics at Yale 
University, she came across the story of Khairoon, a woman in Bangladesh 
who owned only one sari. Khairoon borrowed $100 from a microfinance 
organization to invest in a business, and now owns a sweetshop, a poultry 
farm, a call center, and a collection of colorful saris. Roshaneh met 
Khairoon many years after her initial loan and saw firsthand the miracle 
of how microfinance changed women’s lives. Then, she decided to start a 
microfinance organization in Pakistan, calling it Kashf, or “miracle.” It is 
now the third largest microfinance organization in Pakistan, with 300,000 

77 Vital Voices http://vitalvoices.org and article of Salma Hasan Ali, a Washington, DC-based writer focusing 
on promoting understanding between the West and the Muslim world, written for the Common Ground 
News Service (CGNews) http://www.commongroundnews.org/index.php 
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clients and the goal of reaching more than half a million in the next four 
years.78

ii. Women such as Basmah Al Omair, Executive Director of the AlSayedah 
Khadijah Bint Khawilid Businesswomen and Lobby Center have found 
an ally dating back 1,500 years to push for reforms in the Kingdom in 
support of female entrepreneurship. Named after the first wife of Prophet 
Muhammad, Khadijah, a powerful international trader who was pivotal in 
the expansion of Islam, the Center has worked with King Abdullah and 
Saudi ministries. Housed in the Jeddah Chamber of Commerce, it has 
pursued initiatives to change laws so that women can have the right to 
work in mixed environments and serve as CEOs and heads of boards. The 
Khadijah Center also aims to remove restrictions that previously limited 
the business licenses women could obtain.79 

Conclusions and Recommendations
This paper has attempted to contribute to a greater understanding of women’s 

entrepreneurship in Islamic societies from the standpoint of human rights and 
gender equality. The following are the main conclusions of this analysis: 

1. The issue of developing entrepreneurship among women in Islamic countries is 
complex and extends beyond business factors. Besides traditional stereotypes 
and gender discrimination that tend to occur, these women are also exposed 
to complex barriers related to religion and cultural factors, which increase the 
existing inequalities.

2. While little or no specific discrimination (business and economic laws) affects 
female entrepreneurs, contradictory legislation and regulations make their 
rights ambiguous in several fields, leaving the application of these laws to the 
discretion of judges. In other words, the application of business and economic 
laws can be influenced by interpretations of gender roles, especially by 
conservative judges. There are two elements that contribute to this situation: 
(1) legislation outside the common set of laws governing the investment 
environment that can challenge the rights of women entrepreneurs; and (2) 
the wide range of interpretations within a country that contributes to arbitrary 
rulings. 

3. Entrepreneurs need clear goals and targets; however, these are subservient 
to the ultimate purpose of acquiring the blessing of Allah. In Islam, being 

78 Vital Voices, Id .
79 Vital Voices, Id .
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involved in business is performing a mandatory duty; “…unless and until 
there is an entrepreneur in a community, the entire community is considered 
to be sinful.”80 That is how seriously Islam perceives and encourages 
entrepreneurship. Profits are merely incidental in the fulfillment of the fardhu 
kifayah . But that does not imply a weak profit motivation among practitioners. 
Profits are encouraged in order to allow the community to prosper through 
donations, taxes, zakah, sadaqah, titles and the like. Risk-taking becomes 
a guided endeavor regarding of the outcome the entrepreneur Muslim will 
always will be humble and pleased with what God has provided. 

4. From a values, social justice, and human rights perspective, empowering 
women and providing them with equal rights and opportunities for fulfilling 
their potential is long overdue. From a business, economic and competitiveness 
perspective, targeting gender parity is a necessary pre-condition for progress.

5. Women’s greater opportunities for education have created a resource for 
development; however, the high level of unemployment among educated 
women means that this valuable resource is underutilized. Educating women 
has not been enough to change social norms sufficiently, and much remains 
to be done. Because women have fewer opportunities for work than men, it 
is necessary to build an environment for these qualified women to find their 
opportunities. This may include addressing social norms about working 
women, and also addressing gender-based differential treatment under the 
law.81 The main factors driving differential treatment may include: a) the dual 
goal of the state—to facilitate employment and economic growth but also 
to maintain traditional gender roles. As far as governments ensure that the 
interpretation of laws are aimed at protecting the family is not driven only 
by traditional perception of gender, the room for reform is great; b) gendered 
laws beyond business and commerce, in the sense that even if business and 
commercial law are gender-neutral, other laws can affect implementation in 
gendered ways. Policymakers have to pay attention to these contradictions and 
assess whether economic goals are affected by laws and regulations based on 
traditional gender roles. If so, governments should find the ways to instruct its 
personnel as to how to interpret laws; c) legal darkness, which can generate 
additional risks and hinder women entrepreneurs’ access to justice, conflict 
resolution, and contract enforcement.82 

80 Jose Vargas H., Mohammad Reza Noruzi and Narges Sariolghalam, Id .
81 World Bank, The Environment for Women’s Entrepreneurship in the Middle East and North Africa Region, 

Id . 
82 Id .
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6. Specific strategies could be implemented to promote Muslim women in the 
world of business. These could be general strategies, such as the support 
for education, training and networking activities, mentoring, professional 
associations, and the development of online communities of practice; as well 
as specific strategies to address particular needs. For example, there is evidence 
that many women in Saudi Arabia find driving to be an issue of finance rather 
than mobility. Half a woman’s salary can go towards a second car and driver, 
and it has to be economically viable for her to work. Thus, it is not simply a 
matter of changing a law, but also consideration of infrastructure issues such as 
hiring women to drive and staff ambulances as well as training as policewomen 
to facilitate Saudi women on the road. 

7. Gender stereotypes continue to limit women’s progress. Despite recent 
significant progress made in gender equality and women empowerment, 
women continue to bear disproportionate responsibility for often unappreciated 
domestic and care-giving work in households and the society in general. The 
unequal distribution of responsibilities between men and women reflects 
stereotypical assumptions about the role of women and men in society and the 
inflexible persistence of those assumptions.
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Selected Workshop Presentations and Proceedings

Challenges to the Implementation of 
International Human Rights in Accordance 
with the Universal Declaration of Human 

Rights 60 Years Following Its Adoption
Bradford Glick*

I would first like to say that I am not an expert on human rights, but fortunately 
for me, during the two to three years I have spent in Emory University, I have sat 
in the same room with many people who are experts, including, most recently, Dr. 
Shirin Ebadi and President Jimmy Carter, two Nobel Peace Prize winners who 
spoke at a recent conference at Emory. I am going to invoke their expertise in my 
speech, and there will be very few of my own original thoughts.

One of the first questions we need to ask to frame the rest of the discussion is, 
how pressing or prevalent is the problem of implementing international human 
rights in accordance with the Universal Declaration of Human Rights (UDHR), now 
60 years following its adoption? If the issue is only a failure to adopt a few articles 
in the UDHR, such as article 16, which concerns people’s ability to enter into 
marriages freely, or articles 23 and 24, which are related to equal pay distribution 
and the amount of leisure time people are able to enjoy, then to answer this problem 
we need only create strategic task forces. I then could be very specific and highly 
detailed in this speech. If, in contrast, the answer to the question reveals a much 
more fundamental breakdown in the implementation of human rights standards, 
then we must step back and begin asking ontological and even anthropological 
questions concerning the place and role of human rights today.

President Jimmy Carter and one of the other keynote speakers at the Emory 
conference, Dr. Upendra Baxi, a professor at Warwick University in the United 
Kingdom, both stated that the commitment to human rights and the promotion 
and enforcement of human rights is at its lowest point in the 60-year history since 
the adoption of the UDHR. That observation was not good news at a conference 
where we were hoping to celebrate the UDHR. Unfortunately, this sentiment was 
reflected by most of the presenters at the conference. 

* Bradford Glick is a JD and MA candidate and a Robert W . Woodruff fellow at Emory University, Atlanta, 
GA, USA . Presentation delivered at “Regional Human Rights Mechanisms: The European Convention 
on Human Rights and the Arab Charter on Human Rights,” International Conference, Bologna, Italy,  
2-3 December 2008 .
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One of our initial ideas was to draw up a few additional articles to add to 
the UDHR to strengthen its commitment and its enforcement of human rights. 
However, the presenters were almost unanimously very nervous about opening up 
the UDHR for reexamination, because rather than being able to add new rights, 
they are afraid that we would actually lose the rights that were contained within it.

Building on that observation, Abdullahi A. An-Na’im, a professor of Islamic law 
and director of the Center for International and Comparative Law at Emory, stated, 
“We do not inherit from the previous generations a commitment to human rights. 
For each generation, human rights have to be reborn, have to be reappropriated in 
our own context, in our own language, and in our own convictions.” With that in 
mind, the larger issue challenging the implementation of human rights is the lack 
of commitment to human rights. The first imperative is for us, this generation, to 
renew the commitment to promote and enforce human rights standards.

But this issue begs another question. Why has the commitment to human rights 
fallen off so sharply over the past 60 years? For us to reclaim human rights as a 
vital part of our moral identity and our moral systems, we need to understand why 
the commitment has fallen off and what other commitments have replaced our 
dedication to human rights.

Therefore, in approaching this question for the present conference, I turned 
back to the UDHR and was struck by the very foundation of human needs, both 
basic and complex, that are identified in the preamble to the UDHR. In some ways, 
the needs identified offer almost a raw psychological and emotional insight into 
the human persona and the description of the human persona. Reexamining the 
preamble, especially the second paragraph, identifies different things that were the 
impetus for the UDHR. Those needs are the same needs and concerns that we have 
today. What the preamble recognizes and identifies is the existence of innate or at 
least common needs and motives within humans or within human experience that 
will find expression in some form or another. The only issue for us is in what form 
these needs and motives will be met and expressed.

Looking at that second paragraph, we see that it lists four needs: 

1. Freedom of expression

2. Freedom of belief

3. Freedom from fear

4. Freedom from want

Then the third paragraph states, “Whereas it is essential, if man is not to be 
compelled to have recourse, as a last resort, to rebellion against tyranny and 
oppression, that human rights should be protected by the rule of law.” This clause 
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recognizes that people can be pressed down only so long before they will demand 
to be treated as humans, and that if there is no other recourse, this innate demand 
to be recognized as human will lead to rebellion.

Martin Luther King Jr. stated the same thing in his April 1963 letter from the 
Birmingham, Alabama, city jail. The letter, which was addressed to white Protestant 
ministers, said, “Oppressed people cannot remain oppressed forever. There comes 
a time when the cup of endurance runs over and men are no longer willing to 
be plunged into the abyss of despair.” He stated that if the southern states and 
cities did not support their nonviolent efforts, “If African-Americans’ frustration 
and despair is not released in nonviolent ways, they will seek expression through 
violence.” Martin Luther King said, “This is not a threat but a fact of history.” I 
believe that Martin Luther King and the UDHR attempted to construct a framework 
for addressing our human needs—to be free from fear, to be free from want, and 
to be free to express ourselves in a way that builds up humanity instead of pitting 
ourselves against each other.

The alternative to the UDHR is that we can exorcise our fear by trying to 
destroy those who make us afraid, that we can guarantee our freedom from want 
by hoarding all we can grab and by excluding those who would try to take those 
things from us, and that we can guarantee our freedom of expression by silencing 
those who might disagree with us. As I observed, the preamble articulates those 
needs and motives that are closest to the service of our moral identity. As Professor 
Michel Rosenfeld stated, the UDHR comes out of a specific context, specifically 
the Holocaust and the horrors of the Nazi German state. It was against this direct, 
visible, identifiable object that the UDHR was drafted.

The history of the development of the UDHR highlights a tendency within human 
historical experience that we more easily define ourselves and our aspirations when 
we have something to define ourselves against—when we can clearly identify and 
articulate what we do not want to be. The history of the UDHR also highlights 
that humanity is often at its best when it is responding to tragedies that create 
innocent victims. We have seen this in America most recently in the aftermath 
of Hurricane Katrina in 2005. It destroyed most of New Orleans and much of 
Mississippi and Louisiana. In this example, afterward there was a tremendous 
outpouring of support by the American people, both monetarily and through acts 
of goodwill for the victims of the hurricane. But the subsequent failure of the U.S. 
government to aid and respond to the victims created moral outrage against the 
federal government. Many political analysts identified this failed response as the 
beginning of the public’s perception of the moral failure of the George W. Bush 
administration. 
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Interestingly, this moral outrage occurred four years after the detentions at 
Guantanamo Bay had been going on and a year after the Abu Ghraib report had 
appeared in 2004. These two things did not have the same impact of inciting moral 
outrage against the Bush administration as its failure to respond to Katrina because 
the destruction by the hurricane produced innocent victims, whereas the detainees 
in both prisons, whether guilty or not, were certainly not seen as innocent.

Also interesting, even though Americans responded in sympathy with the 
hurricane victims, most of the people who were affected had already been living 
in devastating poverty before the hurricane ever hit. Until the hurricane, however, 
the American population had ignored their destitution. If an attempt had been made 
to raise awareness and support for this population earlier, most Americans would 
have blamed these individuals for their poverty and not had any outpouring of 
sympathy for them.

So in summary, I identified that our commitment to human rights is at the 
lowest point in the past 60 years that it has ever been. The commitment to human 
rights requires this generation to reaffirm the values that are within it, and our 
human tendency is to create our strongest commitments when we have something 
to react against. But this is not to say that our commitment to human rights cannot 
be founded on and reaffirmed by human reason and rationality. 

Just as important, we should not contrive some common enemy to commit 
ourselves against, because the enemies we contrive are often used as an excuse for 
committing human rights violations against those particular groups or for achieving 
our particular end. I believe the reason human rights are certainly neglected now 
is the enemies we have created. Thus, it is useful for our recommitment to human 
rights to recognize that the UDHR was created in reaction to World War II. 
Moreover, it is important to remember that the rights the UDHR seeks to protect 
were considered vital in preventing human society from ever becoming that base 
again.

One of the things that stands out even in discussing the role of UDHR outside 
the Western context is one of the powerful parts of the Holocaust: not only did 
it reveal what the other person or the enemy can become, but also it revealed 
more harrowingly what we ourselves can become. To build on that, Dr. Upendra 
Baxi, the other keynote speaker at the Emory conference on the UDHR, said that 
the human rights struggle against abuse of power is a struggle of memory over 
forgetfulness—to preserve the memories of past human rights violations. Today, 
the pursuit of human rights 60 years after the UDHR requires rememorializing of 
the acts and retaining the narratives and memories of human suffering. 

We can think about this rememorializing and remembering by looking back at 
another part of American history, the civil rights movement. Reportedly, one of the 
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key elements to changing or influencing its momentum occurred on March 7, 1965, 
when ABC television was airing the movie Judgment at Nuremberg. At that point, 
the station had cut away from the movie to show coverage of the police response 
to a civil rights demonstration in Selma, Alabama, where the African-American 
demonstrators were being assaulted by stampeding horses, flailing clubs, and tear 
gas. 

The juxtaposition of the images of the Holocaust with the images of a U.S. 
police force brutally attacking U.S. citizens created a metaphor that shocked the 
Americans’ conscience. Within 48 hours, people reacted against this image by 
demonstrating in support of the marchers in more than 80 cities. Over the following 
week, huge sympathy demonstrations took place for the civil rights demonstrators. 
On March 15, 1965, only eight days after the image of the Holocaust contrasted 
with what was going on in Alabama, President Lyndon B. Johnson proposed the 
first civil rights legislation in Congress.

Unfortunately, today, we have not responded to some of the shocking events 
against human rights in the same way that we did in years past. A lot more could 
be said to analyze that issue, but I want to bring out three other issues from our fall 
conference at Emory.

Moving on to the Emory Declaration, we focused on three challenges to 
advancing the consensus on the Universal Declaration of Human Rights. We 
looked at three things that are challenging human rights in the current climate: 
religion, globalization, and the environment. These three different things bring out 
the following:

• Religion challenges our acceptance of human rights and our conception of 
human rights, including what is the basis of human rights. 

• Globalization highlights the challenges to enforcement mechanisms for 
human rights in the overall structural system of guaranteeing human rights. 

• The environment identifies a new source or arena of human rights 
violations.

I will take each of these individually, starting with religion, the first one invoked 
by my mentor at Emory University, Professor John Witte, whose mantra is that 
human rights need religion and a religion needs human rights. Each is integral 
to the other: human rights need religion to provide a widely accepted source of 
moral guidelines, and religion needs human rights to mediate relations among 
different communities that share the same political space. Within religion, some of 
the challenges that we are seeing today is a challenge to the actual acceptance and 
our own conception of human rights. 
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For example, some religions have a problem with basing human rights on 
human dignity. Religions that hold that humans are fallen or that there is no good 
outside of God hold that what is good and what dictates the way we treat each other 
must come from God alone. The focus on how we live in relation to one another 
is thus determined by our duties to God, and subsequently from that duty to God 
stems our duty to each other. 

According to these beliefs, if I treated you solely on the basis of who you are 
apart from God, you would not command respect because you are outside of God. 
Only when I am in a relationship with God and you are in a relationship with God 
can either of us claim a moral duty from the other person to treat the other one with 
respect. These types of belief systems might not actually have any issues with the 
articles in the UDHR, but they would have an issue with the premise of human 
rights.

Another issue that is receiving increased attention is the controversy over 
defamation of religion versus freedom of religious expression. I think this topic 
created the most discussion during our conference. This controversy contains two 
central issues. First, this controversy almost splits the very definition of human 
rights. The argument for prohibiting defamation focuses on the right to dignity. 
For persons who are religious, their religion is so inextricably bound up with who 
they are that respect for them, as individuals, entails respect for their religion. If 
another person denigrates or defames a religion, even apart from a direct personal 
attack, such defamation is still a direct attack on the religious person’s dignity. The 
religious person’s religion and who he or she is as a person cannot be separated. If 
we are to take protection of human dignity seriously, then we must take defamation 
of religion seriously.

The argument for freedom of expression focuses on the right to liberty, often 
with a focus on truth. It would hold that all systems of thought, including religions, 
need to be open to criticism. Thus, all citizens of a country need to have the right 
to criticize those systems of thought that they feel are harmful both to society and 
to individual freedom. Also, it is inevitable that one religion’s truth claim will 
be heresy to another religion. There is no way to adjudicate these claims, so all 
persons must have the freedom to express themselves, religious or otherwise.

One of my professors noted that the different approaches to the two emphases on 
dignity versus rights outside the issue of religion can be seen in the U.S. emphasis 
on freedom of expression as compared to South Africa’s strong antidefamation 
laws. In both these contexts, the countries’ laws are based on reaction to specific 
political and historical contexts.

The second issue I will briefly mention is that defamation of religion pits the 
concept of human rights that is based on individual autonomy against group rights. 
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To conclude this discussion of religious issues, I would note that we do not raise 
these problems to say that they are insurmountable; we raise them because the 
religious issues do challenge the concept of our acceptance of human rights.

The second issue is globalization. The second question that we listed in our 
Emory Declaration says that globalization has brought numerous new transnational 
private actors onto the global stage. Armed groups, organized crime, and 
corporations have all become nonstate actors. Because the UDHR was designed 
as a restraint on states, some concern exists whether mechanisms are in place to 
be able to address these new issues. One of my professors says that an example 
in international law of dealing with nonstate actors is seen in the international 
laws against piracy, which has become increasingly problematic off the coast of 
Somalia and also in the Caribbean and the South Pacific.

International laws are in place that deal with nonstate actors and their human and 
criminal violations, and those laws help us deal with two elements of globalization 
issues. First, these crimes happen on the high seas, which are common to all 
humankind because they belong to everyone and to no one. Because the crime 
happens in that area, every state has an obligation to prosecute pirates whenever 
it has the opportunity, regardless of the pirates’ nationality and regardless of the 
victims’ nationality. 

In the same line, piracy is viewed as a crime against humanity, which again 
means that all persons who have the opportunity to prosecute pirates are obligated 
to do so, regardless of the nationality of the victims or the perpetrators. So if 
we transpose this rationale to crimes or what happened in the global economy, 
involving transnational, multinational corporations, we find that the crime may 
begin in one country and the injury may happen in another, and some comparisons 
can be drawn from this example in international law of being able to prosecute 
nonstate actors.
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Human Rights:  
Universalism versus Relativism

Michel Rosenfeld*

I am very honored to be here and pleased to be here. I had a little trepidation 
because this meeting is about comparison and dialogue between the Arab world and 
Europe, and I belong to neither of those two worlds. Another thing that gives me 
trepidation is the subject of my paper: universalism, relativism, and particularism 
with respect to human rights. Depending on my thesis, I am either irrelevant, 
because if I do not believe in universalism, what am I doing here in this dialogue 
between two parts of the world that I am not a citizen of, or biased, because I could 
have said that human rights are universally valid so that I would be invited to 
Bologna. It is my second talk here; I gave one last spring.

Let me get serious about our topic. It is an important topic, and the question 
really is as follows: “Are human rights, which are presented as universal under 
the Universal Declaration of Human Rights really universal, or are there different 
visions of them? And are those visions biased? Are they ideologically based, as 
some have accused, on a liberal Western individualistic view of the world? And 
can we have diversity if they are relative: the philosophical dichotomy between 
universalism and relativism?” Universalism is to believe that there are certain 
things about human beings and humanity that go across the whole world and are 
equally valid for all civilizations. And relativism is that everything that is relative to 
a particular point of view, a particular ideology, a particular religion, or a particular 
political society. 

There are, of course, positions in between, and I want to explore some of them, 
too, but I want to set the debate in terms of universal human rights. I will look at 
what are universal human rights very quickly in terms of philosophical dimension 
and then relate them briefly to constitutional rights. I will talk about issues of 
content mainly, but I will also say a few words about enforcement. 

I think that it is useful to look at concepts because concepts such as human 
rights, constitutional rights, and fundamental freedoms are, first of all, very general, 
like democracy and freedom. They are concepts that are very difficult, at least in 

* Michel Rosenfeld is the Justice Sydney L . Robins Professor of Human Rights and director of security, 
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public, to be against; everybody is for them. There are also what philosophers 
call essentially contested concepts in the sense that there are different visions and 
different perspectives on them. In the case of such concepts, it is very useful to 
start by looking what are they set against, because a new concept is defined in 
terms of what it tries to distinguish itself from or what it tries to refute.

Now, the Universal Declaration of Human Rights, which is now 60 years old, 
came out after the end of World War II. One can say that it is fundamentally the idea 
of making rights for human beings on the basis of the fact that they are humans. 
So the universality is that we are all human, and we all have a basic moral value as 
autonomous, independent beings and a certain amount of human dignity. The event 
that defines this idea is the Holocaust—the destruction of human beings based on 
the sole fact that they belong to a particular religion that is characterized as a race 
or to a race or an ethnic group. That fact warrants their destruction, their denial 
of dignity, and their elimination. The Universal Declaration of Human Rights 
is a reaction against such thinking, and hence we start with it. I realize that the 
Holocaust has been denied, and all kinds of historical arguments have been made, 
but if it took place—and I am not seriously suggesting otherwise—it is something 
that is unacceptable, and I think we can all agree with that.

Let me look at constitutional rights, where I think the comparison is interesting, 
particularly because the fundamental rights in the Universal Declaration and then in 
the Covenant on Civil and Political Rights have a lot in common with constitutional 
rights. There is a lot of overlap between those rights and the fundamental rights 
in the constitutions that emerged at the end of the 18th century after the French 
Revolution and the American Revolution. 

Now, those revolutions were also set against something specific. Basically, 
they were set against feudalism—against the idea that human beings constitute the 
hierarchy and some human beings are worth more than others. So the basic idea 
of these revolutions is the idea of human equality: all human beings, by virtue of 
being human beings, are equal to one another fundamentally, and therefore they 
deserve the same rights. As a footnote, because I come from the United States, I 
am fully mindful that Americans forgot part of this message by upholding slavery 
and even condoning it in their constitution for a long time, but let us set that aside 
for now. 

So we have these two concepts, and we have what they are set against. They are 
two different things, by the way. The feudal order is not the same as the rejection 
of the horrible crimes of World War II. 

Now, as one moves forward, concepts evolve, and the disputes that surround 
these concepts are not necessarily related to their origin. In other words, people 
who criticize the International Human Rights Movement do so not because such 
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people are pro-Holocaust but because these rights have evolved and, during their 
60 years of history, their conception, application, and moral force have shifted. We 
have to look at these debates in that light.

The other important point is that there is a convergence between constitutional 
rights and human rights. What that means—and this is where I will briefly talk 
about enforcement—is that if a person is a citizen in a country, they can sometimes 
avail themselves of their own constitutional rights, and they can also avail 
themselves of international human rights or transnational human rights documents, 
covenants, or conventions, provided that those documents have a mechanism of 
enforcement. Now, in this sense, because I am a comparativist, I will say that 
we are in privileged territory—namely, Europe—because European Convention 
of Human Rights is the most elaborate and most well-organized and well-applied 
convention throughout the world. 

As we all know, a citizen of Italy has a free speech right under his or her 
own constitution, and if, for some reason, the Italian government and courts do 
not uphold that right, an Italian citizen has the same right under the European 
Convention of Human Rights. An Italian citizen can go to Strasbourg in front of 
the European Union Rights Court and win his or her case there. Moreover, the 47 
countries that are members of the Council of Europe follow the decisions of the 
Court of Human Rights. So in Europe, those two bodies of rights converge and 
overlap, and the citizen gets maximum protection. 

The same is not true in other parts of the world. Sadly, my own country, the 
United States, does not really respect the Inter-American Convention of Human 
Rights or accept the decisions of the Inter-American Court of Human Rights. I 
had an encounter with a former chief judge of that court—a very nice, erudite 
gentleman from Uruguay—who pointed that out to me with a certain amount of 
bitterness, and I told him that I have nothing to do with my country’s policy; I am 
just a law professor. The sentiment is very strong in other parts of the Americas 
that the people from the United States lack real adherence to the common project, 
at least on the enforcement level. 

Now, from a technical point of view, how are these international human rights 
conventions incorporated into a country? This is an international matter that is not 
my specialty, but I will discuss it briefly . in terms of both the Inter-American and 
European Conventions. In the context of European Convention, in certain countries 
such as the Netherlands, the European Convention of Human Rights is considered 
above the constitution in the Netherlands. It is considered in some European 
countries as having the same level as the constitution; Austria is an example. And 
in many other countries, it is considered to be not as high as the constitution, but it 
does have the same status as ordinary laws. I know that I should divide it into two: 
in some countries, the convention is higher than the laws of parliament and below 
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the constitution, and in other countries it has the force of the laws of parliament. 
But from a practical point of view, the European citizen is very well protected. 

Now, in the Inter-American Convention, we have almost the same breakup, 
except that in no country is the convention above the constitution. But in certain 
countries, such as Argentina and Venezuela, it is of the same rank as the constitution, 
and in others, such as Costa Rica and Paraguay, it is beneath the constitution but 
above the laws of parliament.

That is all I will say about enforcement; I will return to the theoretical debates. 
Now, there have been several kinds of theoretical debates; I will focus on only 
a couple of them. One is the debate concerning the so-called Asian values. This 
debate arose in the 1990s. Certain Asian countries argue that the International 
Human Rights Movement has a very strong Western political push and is a way 
of imposing the Western way of life, expanding Western markets and culture. This 
criticism is targeted to the West in general, but particularly targeted to the United 
States. 

Of course, genocide, torture, antigenocide, and antitorture are universal 
concepts, but the Western concepts of freedom speech, freedom of religion, 
equality are shaped in such a way as to favor this Western liberal individualist 
approach to the political, ethical, and legal world that is projected and supported 
by these values. Hence, the Asian reply was, “We have different values. We have 
established societies that have a very rich civilization, and we have our own legal 
order, our own moral values, our own view of the world, and our own religious 
traditions. And in the name of human rights—it is a thin disguise—you ask us to 
open our markets and be in conquered by your ideas and products.” 

The debate was a strong one, yet several Asian scholars have written to the 
effect that one has to take this Asian viewpoint with a grain of salt to the extent that 
it has often been pronounced by people who were working with dictatorships. Such 
an argument would provide a convenient way to be apologetic for a dictatorship. 
Hence, we have the criticism that Westerners are using these so-called universal 
rights to push an agenda and the reply that people raise objections to protect their 
own political status quo. In any event, regardless of whether either of these sides is 
correct, larger philosophical issues have been raised.

So let me look at now at the issues within the liberal America and Europe. Let 
me first say that I do not believe there is a universal position once we go beyond 
what is obvious. There is a universal agreement, at least in theory, with respect to 
certain rights: antigenocide rights, rights related to crimes against humanity, and 
the prohibition against torture. These rights are part of the jus cogens, which means 
that they apply throughout the world whether or not a country has signed a treaty 
to that effect.
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As an aside, the Arab countries signed the human rights conventions with a lot 
of reservations; the United States has done this, too, except in the United States it 
is done in the belief that we have better protection of human rights; therefore, we 
do not want to be saddled with a lesser quality of human rights. It is as if you are 
serving some kind of pure food with absolutely no impurity and the world standard 
will bring you one notch down. That notion, of course, has been belied by the 
recent administration. We will have a new president in a few weeks, and perhaps 
the lapses will disappear. 

In any event, originally the United States was very strongly behind the Human 
Rights Movement, although it was really a worldwide project. Everybody knows, 
for instance, the work of Eleanor Roosevelt. Hence, the United States was a very 
big backer of the Universal Declaration of Human Rights and entered the covenants 
and other documents quickly. But when they came up for ratification, for a long 
time some of them were not ratified, and others were ratified with reservations. 

For example, when we speak about the convention to protect the rights of women 
and the convention against racism, an objection was raised in the United States that 
they not only address acts but also address propaganda and communications that 
are demeaning or that promote demeaning and oppressive conditions for women 
who are of racial minorities. The United States objected in both cases because such 
protections would have interfered with a very broad definition of free speech rights 
in the United States. 

The exceptionalism of the United States is based not on the idea that there 
are laws and different religious or cultural considerations that weigh very heavily 
in the country involved but rather on the idea that the United States has a more 
comprehensive human rights system and that to accord to the world standard would 
dilute that system. Many critics in the United States hold that position, but as I say, 
in the last eight years it has become apparent that that argument is not always the 
reason that we object to the conventions. 

Now, it is instructive to look to the rest of the Western world. Again, Europe 
provides a wonderful microcosm, both because it has a more developed 
jurisprudence and because it has at the same time a certain unity and a certain 
diversity. So we can really speak in Europe, not of relativism, but of the idea that 
there are universal, or at least Western, standards. At the same time, the European 
example allows for particular expressions and approaches. 

The European Convention of Human Rights explicitly states that it is joined on 
the common experience and values of Europe. So it is a universal document in the 
sense that the rights in that convention are very much like those in the international 
covenants of the United Nations and they look very much like the bill of rights of 
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most constitutions, but they do specifically speak about the common European 
values and experience. 

What is interesting is that there are deviations from country to country. These 
deviations are inscribed in the jurisprudence of the European Court of Human 
Rights. The legal standard that is used to account for such deviations and to 
actually give them effect is the margin of appreciation standard. Now, the margin 
of appreciation has been criticized as allowing the court ultimately to be political 
and to avoid conflicts. However, I am going to take it seriously, because it can be 
used seriously. The idea of the margin of appreciation is that there is a core human 
right that allows for a certain amount of variety but not too much. 

Let me give you an example. The example is what the court called the Handyside 
case. There was a book called the Little Red Book, which was considered indecent 
in some countries; however, it posed no problems in Scandinavia. It was considered 
free speech—though maybe in bad taste—in Scandinavia but was suppressed in the 
United Kingdom. Of course, the U.K. publisher who was punished for distributing 
the book went to the European Court of Human Rights, and the court noticed that 
different standards were being applied in different countries. Where do we draw 
the line in terms of decency? Where does something offend to the point of being 
unacceptable in society? It may vary from one society to another; therefore, the 
court allowed the United Kingdom this margin of difference with the Scandinavian 
countries. In this example, both of these societies have similar standards, but they 
draw the line at a different point. The European court recognizes this difference, 
and though a dispute may arise as to where the line has to be drawn, the approaches 
of the two societies do not involve a really drastic problem or difference.

There are two types of issues that arise when we speak about diversity within 
a common space like that of the European Convention or, for that matter, the 
United States, because we cannot compare United States and European countries 
with respect to constitutional rights. One is what I call the dialectic between 
liberalism and illiberalism. Liberalism is a set of beliefs and ideology that started 
in the philosophy of John Locke with the idea, to give you just one example that 
everybody owns what they produce. This idea is known as the labor theory of 
property. But Locke in the same paragraph says that a person is entitled to his 
servant’s labor, which is a contradiction in terms. If every individual is absolutely 
free and equal, why is the servant not entitled to what he or she produces? And that 
is what I call the implementation of liberalism as against feudalism: it started with 
a great universal idea, but unpacking all these illiberal remnants in the actual social 
and political behavior of societies took a long time. 

So if you are in this liberal-illiberal dialectic, what is important is that there is 
a progression. Women should have been emancipated from the very beginning, 
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but they were not. They were given the vote very late in many countries, so we 
conquer one illiberal remnant after another and, in that sense, differences over 
human rights are temporary. In the Western countries, our children will one day 
laugh at us because we had so many debates about gay rights and gay marriage. 
My sense is that if liberalism continues, unless there is a tremendous anti-liberal 
wave, it is going to work.

The second problem is much more difficult and much more relevant in terms 
of the comparison between the Arab world and Europe. It is the question of group 
rights. There are groups within Western countries that have ideologies that are 
very different from the liberal ideology. In that case, the problems that are posed 
are very difficult to solve because it is difficult to have a mutual appreciation for 
the positions. One example, which is from the United States and involves women’s 
rights, concerns the Pueblo tribe, which is a Native American tribe. The Pueblos 
had a patrilineal rule, which the tribe considered essential to its survival: a woman 
who married a man who was out of the tribe could not, upon divorce, keep her 
children, whereas, a man in the same position could. So a Pueblo woman brought a 
case in federal court saying, “That violates my equality rights as a woman.” 

It is interesting what happened. Native American tribes have a large extent of 
self-rule with respect to matters concerning religion, personal relationships, and 
so forth. So the federal district court of the United States—the trial court at the 
first level—said, “No, this is a matter internal to the tribe. Let them decide. We 
cannot intervene.” However, the court of appeals said, “No, we have to intervene 
to protect the equality rights of all women in America. Therefore, this rule cannot 
be applied in her case.” Finally, the Supreme Court of the United States simply, 
as we say in English, punted, in that it said it did not have jurisdiction in this case 
because the tribe was given the right to administer in its own quasi-judicial way 
disputes of this kind. This case demonstrates that there is no real easy way to solve 
these problems.

I will conclude by saying that I personally advocate a pluralist approach. 
Namely, one should take into account group rights. I think the people who do the 
best are not Americans but our Canadian colleagues, who are much better at taking 
multiculturalism and pluralism into account in both their philosophical works and 
in their judicial opinions. But the idea is to try to understand these different positions 
and try to see how far we can go to reconcile these differences. Some differences 
that appear to be demeaning to women may not in fact be demeaning, and the 
women within the group, to the extent that they can freely express themselves, may 
make that point clear. Other differences are unacceptable in terms of human rights, 
and such cases are where the elasticity is not complete. Thus, if one is promoting 
human rights, one has to say that this cultural practice of this particular group must 
be fought rather than accepted.
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The Monitoring and Enforcement of  
the European Convention in  

Comparative Perspective
Martin Scheinin*

Today I will address the monitoring and enforcement of the European Convention 
on Human Rights. I insisted on including “in Comparative Perspective” in the title 
of my paper, but I do not really intend to do a comparison with the Arab Charter, 
and I will leave the issue of the future court to Professor Al-Midani; he is much 
more competent in that area. However, I will make some comparative observations 
with respect to human rights monitoring by the United Nations (UN), an area that 
is, in practice, more familiar to me than the work under the European Convention. 
Thus, I will be comparing the European Convention on Human Rights and its 
enforcement and monitoring to UN human rights treaties. From that analysis, I 
think we can draw a couple of comparative observations that are relevant with 
respect to the Arab Charter also. 

First, the European Convention on Human Rights has a very minimal reporting 
procedure. It is really a treaty based on reporting complaints about freedom and 
not on enforcing individual complaints. That lack of an enforcement procedure 
could be identified as a weakness of the European Convention system, because 
one of the lessons of the UN human rights treaties is that although they are weaker 
in general, a good interaction and interplay exists between the monitoring and 
reporting procedure and the procedure for enforcing individual complaints. Today, 
the Arab Charter includes only a reporting procedure. That is a good start, and one 
hopes a complaint enforcement procedure will follow later.

Under the European Convention, reports can be made under article 57, but only 
on ad hoc basis. There is no systematic, regular reporting. The secretary-general of 
the Council of Europe may ask either (a) one state to report on a particular issue, as, 
for example, in the case of questioning Russia on Chechnya, or (b) all Council of 
Europe member states across the board to report on a theme, such as the secretary-
general’s study of European participation in the Central Intelligence Agency secret 

* Martin Scheinin is professor of public international law at the European University Institute in Florence 
and the United Nations Special Rapporteur on the Promotion and Protection of Human Rights while 
Countering Terrorism . His fields of expertise include human rights law, comparative constitutional law, 
and counterterrorism law . Presentation delivered at “Regional Human Rights Mechanisms: The European 
Convention on Human Rights and the Arab Charter on Human Rights,” International Conference, Bologna, 
Italy, 2-3 December 2008 .



54 Selected Workshop Presentations and Proceedings

detention or renditions program. Nevertheless, the role of this reporting procedure 
has remained small partly because it is ad hoc and partly because of an institutional 
separation. The European Court of Human Rights is not involved in the reporting 
procedure. It is really in the hands of the secretary-general, which is why a fruitful 
cross-fertilization effect between the reporting procedure and the complaints is 
missing.

In the UN, we have that interplay. For instance, the Human Rights Committee 
under the International Covenant on Civil and Political Rights has an individual 
complaint procedure and a regular reporting procedure by the states. This reporting 
requirement results in systematic stocktaking on every country’s human rights 
record where the focus can be put on the so-called positive obligations. Then, when 
complaints arrive, the committee is much better informed of the overall situation 
and can put these particular issues in the context of the broader picture. Hence, it is 
good that the Arab Charter has the reporting procedure, but that procedure is only 
a start.

The European Convention on Human Rights is largely based on complaints. 
Two types of complaints arise: interstate cases under article 33 and individual 
complaints under article 34. The bulk of all cases fall in the latter category. The 
outcomes are similar: 

• Inadmissibility, which is the result in a huge majority of all cases, on 
various grounds, usually procedural

• Friendly settlement, which is a vestige of the diplomatic dimension of 
human rights law

• Legally binding judgment by the European Court of Human Rights 

These are the three outcomes, both in interstate cases and in individual 
complaints.

The Committee of Ministers, which is the main political organ of the Council of 
Europe, supervises the execution of judgments by the European Court of Human 
Rights, and the role of the Committee of Ministers is the main theme of my 
presentation. It may be the most important lesson from the European Convention 
system. 

Over the years, only about a dozen interstate complaints have been made, 
but though they are few in number, they are not insignificant in theme or issue. 
Often, in emergency situations, other countries resort to the avenue of an interstate 
complaint. The old Ireland v . United Kingdom case, which was about interrogation 
practices in relation to suspected terrorists, is very familiar reading in light of 
events today. Cyprus has used the procedure regarding Turkey several times. And 
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now Georgia has lodged a complaint against Russia respecting the recent conflict. 
Under the UN human rights treaties, an interstate complaint is possible, but it has 
never—not even once—been resorted to. Either it is a dead letter, or it is a sleeping 
beauty just waiting for the opportunity to flourish and produce some independent 
results.

The European Convention is troubled by a huge inflow of cases. As of 2005, 
some 50,000 cases were lodged in the European Court of Human Rights. It is hard 
to imagine how one court—any court in the world—can deal with 50,000 cases. 
This increase in the caseload is partly owing to the broadening geographic sphere 
of the jurisdiction of the European Court: Russia, Turkey, Romania, and Ukraine 
represent the major share of all cases brought to the European Court of Human 
Rights nowadays. Poland comes next and then established Western European 
democracies, which currently represent a minority of incoming cases.

This illustration is relevant for the purpose of discussing the margin of 
appreciation. I do not wish to steal many words of Professor Eva Brems, but if 
I may say so, the margin of appreciation has become a historical anachronism. It 
was based on the presumed uniformity of then Western Europe, whose countries 
were the only parties of the European Convention. In that situation of uniformity, 
one could accept moral relativism.

Now that we have the idea of a broader Europe that includes, for instance, 
Russia and Turkey, the cases coming to the European Court represent all kinds of 
human rights violations, and we have no foundation to say that a strong uniformity 
of values exists. We just have outright human rights violations and therefore not 
much room for relativism based on presumed uniformity. Consequently, nowadays 
the European Court uses the phrase “margin of appreciation coupled with strict 
European supervision.” The two parts of this phrase negate each other, making it 
just a figure of speech. But Professor Brems may have more to say on this subject.

The procedure before the European Court in individual cases can take many 
forms. First the case goes to the judge rapporteur. The judge rapporteur might be 
the national judge of a country, but not necessarily; it depends a bit on the language 
of the case. From the judge rapporteur, normally a case goes to a committee of 
three judges. Alternatively, it can go straight to a chamber of seven judges, always 
including the national judge. From the chamber, if a case has major importance, it 
can go to a grand chamber of 17 judges, which, again, always includes the national 
judge.

The committee of three can decide on the outcome of inadmissibility only. 
It cannot pass a judgment. It can only defer the case to a chamber if the case 
deserves further consideration on the merits. The chamber can declare a case 
inadmissible, it can strive for a friendly settlement, or it can issue a judgment that 
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is legally binding—unless the case is taken to the grand chamber by the applicant 
or the state. The grand chamber, of course, can also have these three outcomes—
inadmissibility, settlement, or judgment. Finally, the additional possibility exists 
of a chamber judgment being reviewed by a grand chamber, which then has a 
discretionary rehearing procedure that will result in a judgment. 

Next we consider the role of the Council of Europe’s Committee of Ministers 
in supervising the execution of judgments by the court under article 46 of the 
European Convention. Very often people refer to the fact that under the European 
Convention the court’s judgments are legally binding. The court is a body issuing 
judgments in law that are not mere recommendations, which is a specific—if not 
unique—characteristic of the European Convention on Human Rights. I think this 
description is somewhat erroneous. The really unique thing is the unconditional 
and nonselective involvement of the main political body of an intergovernmental 
organization in supervising each and every judgment—that is, its execution by the 
state in question.

Technically, the judgments by the court are quite narrow. They address whether 
a violation occurred and the question of just satisfaction—money. The authority of 
the European Court of Human Rights with respect to states other than a party to a 
case is the same as, for instance, the authority of UN human rights treaty bodies: 
they pronounce on the law. The court’s decision has no formally legal binding 
effect on other countries except that stemming from the supervisory role of the 
Committee of Ministers. Other states know the judicial outcomes, the changes in 
the law, and the changes in the practice, and therefore they follow closely what is 
happening and feel compelled—though not legally obligated—by the rulings of 
the European Court to adjust their own laws in the same manner.

The notion of recommendations sometimes arises when we speak of UN human 
rights treaty bodies. As a former member of the Human Rights Committee, I must 
say that I hate the word recommendations in that context. The Human Rights 
Committee pronounces the law, and if there is a violation, the country in question 
has a legal obligation to provide an effective remedy. Such a pronouncement is 
therefore more than a recommendation.

The Arab Charter uses the word recommendations but, luckily, not alone. It 
says, “comments and recommendations,” allowing one to take the view—as I do—
that the comment refers to a legal interpretation and the recommendation is what 
follows. It is the policy recommendation—what should be done to fix the problem. 
This system can be compared with the European Convention system by saying that 
the comments by the Arab Human Rights Committee represent a judgment and the 
recommendations represent the role of the Committee of Ministers overseeing the 
implementation of the legal finding.
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This is how the UN human rights system works and does not work. Unfortunately, 
the UN political bodies do not provide similar unconditional and nonselective 
supports for the implementation of findings by UN human rights treaty bodies. 
Execution is largely left to the treaty bodies themselves. So they have this double 
trouble of first passing the so-called judgment, often called the “concluding 
observations” in the case of state reports and the “final views” in individual cases. 
Then they proceed to recommendations, by which they are actually trying to 
enforce their own decisions.

In Europe, we know the stories about the Baron Münchhausen who tried to lift 
himself from a marsh by pulling himself up by his own hair; he managed to pull 
out not only himself but also the horse. We are trying to do the same with states, 
not only pulling up the Human Rights Committee by its own hair but also holding 
it by the legs, the states, and trying to pull them up from the marsh. This method 
works if the reasoning is convincing and the states feel compelled, but if problems 
exist in implementation, then support today by UN political bodies and other states 
is insufficient: they have all too infrequently been interested in implementation.

A critical moment occurred in the life of the Human Rights Committee when 
Uzbekistan became the first country ever to proceed toward executing a person 
in whose case the Human Rights Committee had already found a violation of the 
right to life and held that the person should not be executed. Then, other countries, 
predominantly EU member states, took an interest, and they added a démarche 
and actually managed to convince Uzbekistan that it should feel compelled not to 
execute the person after an explicit finding by the UN Human Rights Committee 
not to do so.

The track record of UN human rights treaties in compliance is not very 
convincing in general, but in the case of the death penalty, it is surprisingly strong. 
Of a couple of hundred cases, in not one has a country executed a person after 
his or her case has been heard by the Human Rights Committee. Thus, no small 
number of individuals have managed to save themselves through this complaint 
mechanism at the UN level.

Let me just present some numbers on the European Court: in 2007, it received 
55,000 new cases, and it has a backlog of 105,000 cases that is growing every 
month. Proposals have been made on how to fix the backlog: 

• By giving broader competencies to the single judge to reject cases and not 
merely defer them to a committee of three

• By having the committee of three judges pass substantive judgments by 
creating a new inadmissibility ground for a human rights violation that 
is only a technicality and where no significant disadvantage exists for the 
person
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• By giving the Council of Europe commissioner for human rights a larger 
role in distinguishing cases of major importance

Already, protocol 14 has been ratified by 46 member states but not by the Russian 
Federation, which remains a problem that prevents further reforms. However, 
some steps are being implemented even while awaiting the entry into force of 
protocol 14, such as giving better scrutiny to case files before their registration and 
reducing the number of registered cases by having the secretariat perform a kind of 
filtering function to ensure that the file is complete. That procedure does not amend 
the formal inadmissibility conditions, but it simplifies their application in practice.

In addition, giving the European Court of Human Rights some kind of a 
discretionary role has been discussed. This step would allow the court to operate 
as a European constitutional court, selecting its own cases on the basis of their 
precedential value. I am not in favor of that approach because it would really mean 
a departure from the biggest historical achievement of the European Convention 
of Human Rights—namely, the direct right of individual complaint to a European 
body. 

My final point concerns the idea of pilot judgments. If you look at those 55,000 
cases a year or backlog of 105,000 cases, many of them fall into specific categories. 
Italy is a case in point. Everybody has a case, if not in an Italian court then in the 
European Court of Human Rights, and usually it is about article 6, fair trial, and 
the question of lengthy proceedings. You go to court because your case in court is 
taking too long. Do we need 1 judge or 3 judges or 7 judges or 17 judges to decide 
routine issues like this? Not necessarily. They could be dealt with through a pilot 
judgment that would issue a collective remedy for all similarly situated cases.

The case of Broniowski v . Poland is the most important pilot case for a pilot 
judgment. It deals with property restitution in areas of Poland taken over by the 
Soviet Union and never returned to the lawful owners and with how the government 
is compensating these past injustices. Clearly, thousands of similarly situated 
individuals exist. The European Court decided the single case of Broniowski but 
addressed a remedy in an exceptionally collective fashion. As I said, usually the 
court decides only the question of violation or no violation; then, if there is a 
violation, it considers how much money the government must pay to the individual 
in question. Here, the violation originated from a systemic problem connected with 
the malfunctioning of domestic legislation or practice caused by the failure to set 
up an effective mechanism to implement the right to credit of Bug River claimants.

This decision is clearly a message to the Committee of Ministers on how to 
implement the ruling, and paragraph 4 of the findings holds “that the respondent 
state must, through appropriate legal measures and administrative practice, secure 
the implementation of the property right in question in respect of the remaining 
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Bug River claimants or provide them with equivalent redress in lieu, in accordance 
with the principles of protection of property rights under Article 1 of Protocol 
1.” So clearly it is a remedy that to some extent contrasts with the individualistic 
tradition of the European Convention on Human Rights, but it is certainly a 
practical measure when the court has a backlog of 105,000 cases. 
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The Enforcement Mechanisms of the Arab 
Charter on Human Rights and the Need for an 

Arab Court of Human Rights
Mohammed Amin Al-Midani*

Compared with the very important and significant mechanism of the European 
Court, the mechanism of the Arab Charter is very modest and very small. I will 
try to explain this mechanism, and I also have some propositions concerning the 
creation of an Arab court to protect human rights.

First of all, I must say that all regional organizations have adopted regional 
instruments for the protection of human rights. They include the European 
Convention on Human Rights of 1950, the American Convention on Human 
Rights of 1969, and the African Charter on Human and Peoples’ Rights of 1981. 
On September 15, 1994, the Council of the League of Arab States adopted the first 
version of the Arab Charter on Human Rights. This early version of the document 
can still be found. Some differences exist between it and the 2004 charter. In May 
2004, the Arab Summit in Tunisia adopted a new version of the Arab Charter on 
Human Rights.

First, I will present the history of the Arab Charter, then the articles, and finally 
the mechanism of the charter. The drafting history of the Arab Charter on Human 
Rights began in 1960. In that year, members of the Union of Arab Lawyers, 
the oldest nongovernmental organization (NGO) in the Arab world, requested 
the League of Arab States—created in 1945 during their meeting in Damascus, 
Syria—to adopt an Arab convention on human rights. The idea of the Arab charter 
or Arab convention is very old in the Arab world; it has been around since 1960.

Eight years later, in 1968, participants in the first meeting on human rights in 
the Arab world, held in Beirut, Lebanon, asked the Arab Commission on Human 
Rights to prepare the Arab Charter on Human Rights. In 1994, the Council of the 
League of Arab States adopted the first version of the Arab Charter. The adoption 
of this Arab Charter was significant because, as you know, the League of Arab 
States is the oldest regional organization. Its own charter was adopted in March 

* Mohammed Amin Al-Midani is president of the Arab Center for International Humanitarian Law and Human 
Rights Education and lecture fellow at the Université Robert Schuman in Strasbourg, France . Presentation 
delivered at “Regional Human Rights Mechanisms: The European Convention on Human Rights and the Arab 
Charter on Human Rights,” International Conference, Bologna, Italy, 2-3 December 2008 .
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22, 1945, even before that of the United Nations, whose San Francisco charter was 
adopted on June 26, 1945.

All these regional organizations do not have any convention, any charter, or any 
instrument to protect human rights in the Arab world. All the projects to modify 
the charter of the Arab League did not speak about human rights. So the adoption 
of the first version of the Arab Charter on Human Rights was very important in the 
Arab world, and we can say today that, like other regional organizations, we have 
our own charter or our own instrument to protect human rights in the Arab world.

The first version of the charter has 43 articles after the preamble, and if we 
compare these articles with the two 1966 covenants of the United Nations,83 we 
see generally the same articles. Activists, professors, and scholars in the Arab 
world presented many, many proposals to change the preamble because it both 
reaffirms the Universal Declaration of Human Rights and gives regard to the Cairo 
Declaration of Human Rights in Islam.

Many meetings were organized in the Arab world and in Europe to propose the 
modification of this first version, and the Arab League also organized a meeting to 
propose some modifications to this first version. Finally, in May 2004, the Council 
of the League of Arab States adopted the new version.

We can regroup into four main categories the rights in this Arab Charter. The 
first category concerns individual rights: the right to life in articles 5, 6, and 7; the 
right to be free of torture in articles 8, 9, and 20; and the right to security of the 
person in articles 14 and 18. The second category concerns the rule of law and 
justice in articles 12, 13, 15, 16, 17, and 19. The third category concerns civil and 
political rights: the right to freedom of political activities and the right to freedom 
of movement. Here, I would mention something very important. To date, Saudi 
Arabia has not ratified this charter, and I do not believe it will do so, because 
Saudi Arabia has no freedom of movement. Unless you are Muslim, you cannot 
go everywhere in Saudi Arabia, especially to Mecca or Medina. So if one day 
Saudi Arabia ratifies this charter, it will make some reservation about articles 26 
and 27. That point is very important to mention, because without Saudi Arabia, 
the protection of human rights in the Arab world will not be completely enforced. 
We must therefore keep in mind that possibly Saudi Arabia will make reservations 
about two articles of this charter. The fourth category concerns economic, social, 
and cultural rights: articles 34, 35, and 37. 

83 The United Nations International Covenant on Civil and Political Rights and International Covenant on 
Economic, Social, and Cultural Rights.
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However, what is important for us today is the mechanism of this Arab Charter. 
The main criticism of the old 1994 version was about the composition of the expert 
committee it mentioned. The 2004 charter has the same article about an expert 
committee with seven members (the Arab Human Rights Committee). In my view, 
this mechanism of the Arab Charter is a primitive mechanism. Why primitive? 
Because this system of member states submitting reports to the committee on the 
measures they have taken to give effect to the rights and freedoms recognized 
in the charter and on the progress achieved remains the same mechanism as that 
specified in the two covenants of 1966. Nothing was done from 1966 to 2004 to 
improve and develop the protection of human rights in the Arab world, and no 
other mechanism exists to protect the rights of persons or citizens in an Arab state 
that ratifies this charter.

Therefore, many projects exist to modify this mechanism of the Arab Charter, 
and I will present three proposals concerning a new enforcement mechanism. The 
first is the draft of a charter on human and peoples’ rights in the Arab world adopted 
by the International Institute of Higher Studies in Criminal Sciences in Siracusa, 
Italy. It died in 1987. 

Section II, articles 55–61, of this draft are about an Arab court of human rights. 
For example, article 56 stated that the court shall be composed of seven judges, 
to which each state party nominates two persons and associated NGOs nominate 
one judge. This draft proposed at the same time that an individual could present a 
communication to the court—not directly, but through the commission also created 
by this draft—unlike the European Court, to which an individual can communicate 
directly.

The human rights center for education in Yemen organized a meeting in Aden, 
in 2004, at which we offered a proposal for an Arab court for human rights. At 
another meeting organized by the same center with our center in 2008, in Sana’a, 
also in Yemen, we proposed the creation of this Arab court for human rights. Our 
proposal called for seven elected judges to be members of this Arab court, to 
coincide with the seven members of the expert committee created by the Arab 
Charter.

I believe that the only way to create this court will be through the adoption 
of additional protocols, which are permitted by article 52 of the Arab Charter to 
ameliorate the articles or the mechanisms of the charter. We need to create a network 
to work for an additional protocol to the Arab Charter similar to the additional 
protocol to the African Charter on Human and Peoples’ Rights that created an 
African court in Arusha, Tanzania.

In 10 days, we will go to Qatar and propose to the Arab countries, and especially 
the Qatari government, to accept location of the network in Qatar, where there is 
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already a United Nations center concerning education on human rights. Perhaps 
we can collaborate with this center so that our network composed of many experts 
can propose this additional protocol.

As a practical exercise, please take a look at the two articles in this Arab Charter 
concerning the mechanism of the charter. Article 45 creates a committee with 
seven members, but it does not say which organ in the League of Arab States 
will elect the members of this committee. The parliament in the assembly in the 
Council of Europe elected the 47 judges of the European court, and the Council 
of the Organization of American States elects the members of Inter-American 
Commission. But which organ of the council will elect the seven members? We 
need a second protocol to modify this article.

I do not know if you know the names of the members of the African Commission 
of Human Rights. Some of these members are former ministers and former 
ambassadors. Today, we must consider the qualification of the new members of 
this committee of experts. These members will be elected in March 2009. All the 
NGOs and experts in the Arab world feel that some members of this committee 
will be former ambassadors and former ministers. As you know, a real expert 
must be somebody who never worked in politics. So even with this very primitive 
mechanism of the Arab Charter, we do not have any assurance that this mechanism 
will go well—unlike the Inter-American Commission on Human Rights.
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An Overview of the Movement toward 
an ASEAN Human Rights Mechanism: 

Opportunities and Challenges
Maureen Maloney*

As-Salāam alaykum, buon giorno, good morning. My name is Maureen 
Maloney, and I am a professor of law at the University of Victoria and also a 
director of the Institute for Dispute Resolution. I am not by any means an expert on 
the Arab Charter of Rights, although I am currently doing some work with respect 
to conflict resolution in Iraq, so I have some understanding of issues there. I am 
primarily working on human rights within the Southeast Asian region, which is 
in the process—we all hope—of moving toward having a regional human rights 
mechanism. As a result of a project that I have been involved in, partly with the 
Canadian government and partly with the Office of the High Commissioner for 
Human Rights and the United Nations Fund for Women, I have been privileged 
enough to be able to be a participant and an expert in many of the ministerial 
meetings in anticipation of the move forward of the mechanism for the new 
Association of Southeast Nations (ASEAN) charter. In addition, for reasons that 
are beyond me, I ended up facilitating some of the discussions between the civil 
society and the ministerial groups for the ASEAN Secretariat. 

I do not pretend to speak for any of those groups or any of those people. I 
simply will give you very briefly at the beginning an update about where we are 
and then talk about some of the big issues that people have been trying to resolve. 
Some of the answers that people are coming up will be relatively well known to 
people in this room and certainly to the experts around the table; others may be 
slightly different. Then I will talk briefly about opportunities and challenges and 
where we might go from here. 

First of all, the movement toward an ASEAN regional human rights mechanism 
began way before 2004, but I will start in 2004 with the very important Vientiane 
Action Plan, which was signed by all of the 10 heads of the 10 ASEAN member 
states. They all agreed that they would, between the years 2004 and 2010, 
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accomplish many things, but four issues in particular related to human rights issues 
in the region. 

So what were they? First was to promote education and public awareness 
on human rights, which has not been very well done. Second was to establish a 
network of cooperation among existing human rights mechanisms, and this goal 
was really directed to those countries that have national human rights commissions. 
Currently, four have them, which is proceeding quite a pace. Cambodia introduced 
its own national human rights commission, which has been very much funded by 
the European communities. There has been a very big movement by the European 
communities to try and make that happen. 

Third is the elaboration of an ASEAN instrument on the protection and 
promotion of the rights of migrant workers. Certainly many civil society groups 
were surprised that the declaration was actually signed in January of 2007. I will 
not discuss it, but the declaration is a fairly big step forward for ASEAN. 

The fourth commitment is the one that I want to talk about today. The 10 nations 
agreed that they would establish an ASEAN commission on the promotion and 
protection of the rights of women and children. Some of you may be asking, “Why 
would they do just the rights of women and children?” I do not know the answer to 
this, so I will not keep you in too much suspense, but I think the main reason was 
that they started looking at the types of rights that they might be able to agree on. 
Here we get into some of Professor Rosenfeld’s ideas about Asian values versus 
the universal sort of Western human rights. All 10 ASEAN countries had signed 
the Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW), and indeed four of the nations had also signed the optional protocol to 
CEDAW. 

In addition, the story with respect to the child rights was very similar. Again, 
only ASEAN members have signed this convention. I do not want to be too rosy 
about this situation, because there are many reservations on both of these charters, 
but in fact, all of the nations, including nations like Myanmar, signed these charters. 
Certainly, there was a lot of pressure on the countries—particularly from the Office 
of the High Commissioner for Human Rights—to try to get a regional mechanism, 
and they thought that one way they could do that might be to agree on having a 
commission on the rights of women and children.

But three years later was a kind of low point. Civil society had been pressing 
very hard—and I will talk about some of the efforts and strategies civil society 
employed—but accomplishments were at a low point. Then, last year, ASEAN 
decided to put a huge push on to have an ASEAN charter. The ASEAN charter 
primarily is trying to create an economic union and to create more interflow 
between the member nations, which already have incredible flows of capital and 
investment and certainly great flows of people. 
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So ASEAN mainly was trying to start that union, but as part of that effort it 
set up an eminent persons group—a group of very important people such as ex–
prime ministers from around the region—which came up with a draft charter and 
brought it to the summit last year. Most people were surprised, even though civil 
society was present. The charter provided in article 14 for the establishment of an 
ASEAN human rights body for the promotion and protection of human rights and 
fundamental freedoms. 

Now, this accomplishment was a huge victory for civil society and certainly 
for the human rights groups that had been working in Southeast Asia, but it also 
caused some consternation because nobody is quite clear what it means to establish 
a human rights body. Does it mean a mechanism, does it mean a committee, does 
it mean a commission, or does it mean a court? Clearly all those issues are still up 
for grabs. So how have the ASEAN members proceeded? Again, there is a push to 
have something by 2010. Remember the Vientiane Action Plan? They have now 
set up, again, a different panel—but a high-level panel—for the establishment of 
an ASEAN human rights body, and that panel is meant to report at the next ASEAN 
summit, which is to be in Bangkok. 

The high-level committee then set about doing many, many consultations. The 
ASEAN Secretariat itself has been very engaged in trying to bring civil society into 
the work on the process, primarily because it has a very dynamic new secretary 
general, Dr. Surin Pitsuwan, who is a former foreign affairs minister of Thailand. 
In particular, I have been doing quite of bit of work with the working group for an 
ASEAN regional rights mechanism. 

Now, this group is a very influential civil society body composed of human 
rights experts from all around the region. For example, one of the cochairs is Dr. 
Vitit Muntarbhorn which many of you in the audience know. Dr. Marzuki Ali, a 
former foreign affairs minister from Indonesia, is also a cochair. The group includes 
many very influential people from around the region who have been pushing for 
human rights, and because they were not really activists but a very distinguished 
group of people, they have been able to make inroads into ASEAN that others 
have been unable to accomplish. Also part of the effort is the Asian Forum for 
Human Rights and Development, a network of human rights nongovernmental 
organizations (NGOs) that has been very active in the region, as well as the very 
creative but much more activist body known as the Solidarity for Asian People’s 
Advocacy, or SAPA, which has recently become quite a force to be reckoned with.

What are some of the issues and reflections, and what are some of the big 
arguments, given all these diverse people? We have 10 nations that are culturally 
diverse, religiously diverse, and economically diverse and that have very different 
values, so what are some of the big issues that have arisen with respect to creating 
a new human rights body, and what will that human rights body look like? 
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The first issue concerned the constitution of the commission. A very big concern 
in Asia—as I am sure it probably is with respect to the Arab Charter—is how to 
ensure independence. Clearly, some countries would be much more comfortable 
if they had people on the commission who were not so independent, but there is 
a hope that commissioners will be transparently appointed and will be given full 
immunity in each of the member states for written and oral statements as has been 
done in the Arab Charter. 

Another issue is a proposal that the commission reflect pluralism but also that 
there be gender equality. I personally very much hope that happens. The ASEAN 
members should not just pay attention to gender considerations when setting up the 
commission but should ensure that there are five commissioners who are women 
and five commissioners who are men. Interestingly, in some of the meetings that I 
have attended, this proposal is actually gaining some momentum, so who knows?

The other issue that has been very interesting from a civil society perspective 
is whether there should be one commission or two. As I mentioned, the guarantee 
for the Vientiane Action Plan was with respect to a commission for the protection 
and promotion of women and children’s rights, but now there might be a more 
universal regional mechanism. One would have thought the people would just 
jump on the universal regional mechanism, but in fact they have not done so and 
for some very good, legitimate reasons. 

Women’s groups in the region have now formed the Women’s Caucus for 
the ASEAN Human Rights Mechanism, which has rightly said, “When we had 
universal human rights mechanisms in the Americas and to some extent in Europe 
and certainly in Africa, they have always ended up being incredibly deficient 
with respect to gender rights. You have always had to put special mechanisms in 
afterward, whether that meant adding declarations on the elimination of violence 
or setting up special commissions or rapporteurs with respect to women’s issues. 
Would it not be great, in this ASEAN mechanism, if we actually concentrated 
first on the rights of women and children, who tend to be neglected in the bigger 
human rights mechanisms?” Other human rights activists, of course, have said, 
“Hey, no, wait a minute. We may now have a chance of creating a universal rights 
mechanism, and let’s not blow it.”

So interestingly, the working group, which I am clearly a big fan of, has come 
up with what it calls the progressive evolutionary process. This process is to try to 
bring together all the divergent opinions in civil society, because different groups 
were tearing each other apart about how they should move forward. This process 
has been happening over the past few months, though it has not been adopted 
today, but Vitit Muntarbhorn, who is the cochair of the working group, is also the 
alternate for Thailand on the high-level panel committee, so some attention will be 
paid to this idea. 
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The working group has suggested dealing with two issues: (a) the evolution of 
the commission’s capacity as an institution and (b) the system of comprehensive 
promotion and protection of rights. What is the evolutionary process that the group 
suggests? First of all, the evolutionary process is that the first commission cover 
women and children’s rights as set out in the Vientiane Action Plan. And then, this 
commission, once it is set up with the constitution we just talked about, will then 
draft an ASEAN declaration and convention on human rights that is consistent 
with international laws and norms.

One of the things that is interesting about the ASEAN approach, which is 
certainly in contrast to what has happened in the Arab Charter, is the big movement 
for a human rights mechanism. ASEAN has not concentrated on the charter. In 
the case of most regional mechanisms, people have concentrated on determining 
what the rights are and then, as an afterthought, on considering how to enforce or 
implement those rights. But in ASEAN, the emphasis has been very much more 
on getting a mechanism: “We have already got a lot of international human rights 
treaties out there. Let’s get a mechanism with some enforcement, and then we will 
worry about what the rights are.” 

Certainly the civil society groups that I have been working with wanted to get 
away from an endless debate about Asian values and human rights. They said, “We 
have a number of different treaties that have already been signed at the international 
level. Let’s concentrate on getting the mechanism, and then the rights may follow 
or evolve once we go ahead.

The next issue was to have a human rights commission, generally; the 
specialized commissions would then be subsumed but still remain active under the 
universal human rights mechanism. The hope for the evolutionary process is that 
there will be set timeframes and deadlines as to when that should happen, so it will 
be interesting to see if that occurs. 

Another question concerns what value a regional human rights mechanism will 
add. I am sure that this issue has resulted in a huge debate in the League of Arab 
Nations as well, because it has certainly been debated among the member states of 
ASEAN. Many of them say, “Why should we have another body? We already have 
to report to the human rights council, and there has been pretty much consensus, 
even within the civil society, that there should be no repetition of requirements, 
no further general reporting.” Certainly, countries like Laos, Cambodia, and the 
smaller states say, “There are incredibly burdensome reporting requirements 
already. We do not need to add another layer of reporting to the process.” 

Again, interestingly with the Arab Charter, the main requirement for the 
committee of human rights experts that has been set up there is that there be a 
reporting. But I think ASEAN will move away from that. 
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It is pretty obvious that the regional human rights commission will have to 
reinforce international standards and in no way take away from those standards. 
It will be very important to link the regional and international networks. Also, 
the regional institution should not only link with any existing national human 
rights institutions but also promote the creation of such institutions, because the 
really big hope is that each of the countries will in fact have its own human rights 
commission one day. And we should be closer to civil society. For example, it is 
hoped that the charter will specifically require biannual meetings and a big forum 
with accredited civil society groups that would be able to help the commission set 
the agenda.

One thorny issue that I am sure the League of Arab Nations has addressed 
and will continue to address is that of the investigatory or enforcement power 
that any ultimate body may have. Of course, there is a range of possibilities here, 
from the soft option of playing the role of adviser and consultant to the option of 
addressing violations that occur across member states, particularly violations that 
are considered very important in ASEAN. Human trafficking is a very big issue. 
Migrant workers are similarly considered important. Antiterrorism measures are a 
big issue. Hence, how strong the enforcement power will be is an issue that must 
be determined. 

Interestingly, very few people talk about the possibility of a court. People just 
think that there is no possibility of a court, although in the evolutionary process it 
has been suggested that there should be an optional protocol to set up a court that 
people could opt to use. However, most people think that the likelihood that the 
ASEAN members will agree, at least at present, to a court that would make binding 
determinations on member states is not strong. So people are hoping at best for 
the authorization to investigate certain instances and specifically systemic patterns 
of discrimination or violations of human rights. That extra investigatory power is 
really what people are pushing for.

I would also like to address the education role—again, one that is familiar 
with respect to regional human rights mechanisms. One of the biggest roles of 
such mechanisms is to try to promote a culture of human rights within the region, 
especially with respect to the marginalized, more vulnerable people, including 
ethnic minorities and women and children. Interestingly, there had been some 
hope that ASEAN would specifically identify the need to get training to certain 
groups that are known to be at risk for human rights abuses, such as police officers, 
military officers, and customs officials. These groups should be given mandatory 
training. I doubt such training will happen, but it is an interesting area for research 
and studies. 

Also, lastly, is the possibility of promoting easy and inexpensive access to 
different types of dispute resolution. People are pretty unhappy in Southeast Asia 
about the laborious processes of the United Nations, particularly when massive 
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violations are happening and even in individual instances of torture. How do you 
create easy access to allow people to have the damage stopped, if at all possible? 
There should also be preemptive measures, but how can people get ready redress 
quickly when possible? 

Finally, there is the prognosis for the future challenges and opportunities. The 
first challenge is that a lot of the ASEAN nations have not been developing a 
culture of human rights since 2004. Certainly Myanmar, if anything, has been 
regressing and is resistant to human rights. The Thai political system, as those 
of you who are watching the news lately know, is in some chaotic disarray, and 
I was just informed this morning that the Thai Constitutional Court said that the 
prime minister is there illegally and is banned from office for five years. The Thai 
government is in absolute collapse as opposed to near collapse. 

Indonesia and other countries, too, are under pressure. There are many instances 
in Indonesia of human rights defenders disappearing, so huge violations are 
increasing. And there are many armed conflicts in various countries—certainly 
Myanmar, Indonesia, and the Philippines—and all of those conflicts really erode 
a culture of human rights because of certain security measures and so called 
antiterrorism measures that are put into place in those circumstances.

If I had given this speech six months ago, I would have been much more 
optimistic. People thought there would be a body for sure by the December 
meeting. How strong it would be and the enforcement question were always a 
bit iffy, but people had hope. Now they are losing hope because the next chair is 
Vietnam, and Vietnam probably will not push for human rights body as much as 
Thailand would have done and is doing—though because of Thailand’s present 
chaotic state, a human rights commission is probably not its first priority, but one 
of the things to be done. 

Those of you who have been to Southeast Asia recently and worked with 
some of these groups have seen how this issue has really galvanized civil society. 
Certainly there have been great civil society groups in pockets such as the 
Philippines, Indonesia, and other countries, but the movement toward an ASEAN 
regional rights mechanism has galvanized the networks in all the countries. I think 
that energy will not fade away even if the human rights body does not come to 
fruition. That is a great hope, certainly, for fostering the culture of human rights, 
but even for moving forward as the countries actually try to find out what the best 
type of body would be. 

I will end with a quote from the current chair, Dr. Sihasak Phuangketkeow: 
“The body would not be an empty shell but will have a heart and a soul.” It is a 
beautiful idea, the sense of having a human rights mechanism having a heart and 
a soul, and I wish that all the different regional mechanisms—certainly that of our 
Arab colleagues—have a heart and a soul as well as a body. 
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The Evolution of the Court’s Jurisprudence: 
The Doctrine of the Margin of Appreciation

Eva Brems*

The advancement of the equality of the sexes is today a major goal in the 
member states of the Council of Europe. They have not acted much on that goal, 
but at least the intention was there. Moreover, the European Court of Human 
Rights makes frequent use of a comparative argument or consensus argument, 
making its decision to impose a uniform standard of human rights protection for all 
member states of the Council of Europe dependent on the finding that this uniform 
standard already exists either in the legal norms and practice or in public opinion 
and societal values of the large majority of the member states. Thus, for example, 
the European case law on the rights of homosexuals from decriminalization to the 
right to adoption has followed a European consensus at a national level on these 
issues.

It may not always be desirable to impose a uniform interpretation of the provisions 
of the regional treaty on all member states. The main tool that the European Court 
of Human Rights uses to accommodate relevant national particularities is the 
Doctrine of the Margin of Appreciation, the topic of this presentation.

But first, I want to very briefly mention another dimension, which concerns 
diversity within one state, in particular the issues of religious and cultural 
minorities. The margin of appreciation is not a suitable tool to deal with those 
issues because it focuses on national specificities and its deference to national 
authorities as best placed to define those specificities ignores internal diversities 
and may even strengthen the position of dominant groups vis-à-vis non-dominant 
groups. 

Allow me to focus on the topic, the margin of appreciation, as a tool to 
accommodate diversity within Europe. The margin of appreciation has been 
defined as a deference to national bodies in examining whether or not a restriction 
of a convention right is acceptable. In certain circumstances, the court grants a 
wider margin of appreciation than in others, and the effect of a wide margin is that 
the application of a common standard, the European standard, leads to different 

*  Eva Brems is professor of human rights law at Ghent University in Belgium . From 2006, she has been 
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results in different member states. The same facts that constitute a violation of the 
fundamental right in one state may be considered a legitimate restriction of that 
right in another.

This margin of appreciation performs a number of roles. It is an expression 
of judicial restraints. It is an interpretational aid and a means of expressing the 
subsidiarity of the European Convention to the legislation of the member states 
and of demarcating the room left for national sovereignty vis-à-vis supranational 
control.

In the context of this paper, the focus is on one function of the margin of 
appreciation doctrine: its function as a tool to balance uniformity and diversity 
within a regional system of human rights protection. The margin of appreciation 
tool is used to accommodate, or to manage, different types of diversity, such as 
diversity in the availability of resources, diversity in historical and political context, 
diversity in security situations, and cultural diversity. When the European Court of 
Human Rights wants to impose uniformity, it either does not mention the margin 
of appreciation or it restricts its scope. When the court wants to leave room for 
diversity, it grants a wide margin of appreciation. Sometimes, the court justifies its 
choice of a broad or narrow margin; other times, it does not. To the extent that the 
doctrine of the margin of appreciation exists, it has to be derived from the case law.

One of the elements in this doctrine is the use of the so-called consensus criterion. 
When a consensus exists within Europe, the court marches ahead in the name of a 
European human rights view. Yet when the courts finds instead that on a particular 
issue no consensus exists among the member states, that finding will often lead to 
a wide margin of appreciation for the member states and, accordingly, only light 
supervision—often just a check of reasonableness by the European Court.

In this speech, I can give only a limited number of examples of the application 
of the margin of appreciation, so I have chosen those that are situated in the field 
of cultural-ethical views and religion. The first area in which the court explicitly 
left room for a culturally based margin of appreciation is that of the restriction 
of convention rights in the name of the protection of morals, which is one of the 
enumerated grounds for restriction of rights as mentioned in the convention.

In pluralist 21st-century societies, the protection of morals is a common 
good that can have numerous strongly divergent meanings. It generally refers to 
expressions and activities of a sexual nature. Opinions on what morals are in this 
field and on what a state should do to protect them vary widely even within a single 
society, let alone among the countries of Europe. Throughout its case law, the 
European Court consistently promotes a democratic society that is characterized 
by pluralism, tolerance, and broad-mindedness.
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In that context, a valid option for the court would have been to put forward 
a narrow bottom-line conception of the protection of morals to minimize its 
restrictive effect on individual rights. Yet the court did not do that. It took another 
option, that of the margin of appreciation. The European Court does not want to 
advance a uniform European conception of morals but rather wishes to leave room 
for state authorities to interpret this criterion in their own manner.

In the Handyside judgment,84 the court justified this approach for the first time 
as follows: It is not possible to find in domestic law of the various contracting states 
a uniform European conception of morals. The view taken by their respective laws 
of the requirements of morals varies from time to time and from place to place, 
especially in our era, which is characterized by a rapid and far-reaching evolution 
of opinions on the subject. By reason of their direct and continuous context with 
the vital forces of their countries, state authorities are, in principle, in a better 
position than the international judge to give an opinion on the exact content of 
these requirements as well as on the necessity of a restriction or penalty intended 
to meet them.

Handyside concerned a publication titled Little Red Schoolbook, which advised 
children, frankly, about sex. The book was prohibited in the United Kingdom under 
the Obscene Publications Act even though it circulated freely elsewhere in Europe.

The European Court respected the British position, stating that the different 
European states have each fashioned their approach in light of the situations 
obtaining in their respective territories. They have had regard, among other things, 
to the different views prevailing about the demands of the protection of morals in 
a democratic society. The fact that most countries decided to allow the work to 
be distributed does not mean that the contrary decision of the British court was a 
breach of article 10. The same reasoning was followed later in the Müller case,85 
concerning the confiscation of obscene paintings at an exhibition in Switzerland.

However, outside the sphere of allegedly obscene expressions, the actual room 
for diversity among states with regard to rights restrictions for the protection of 
morals seems much more limited. Despite the court’s doctrine about a wide margin 
of appreciation in the entire sphere of morals, the court did not uphold an absolute 
Irish ban on information about abortion facilities abroad even though it recognized 
that the protection afforded under Irish law to the right of life of the unborn is 
based on profound moral values concerning the nature of life that were reflected 
in the stance of the majority of the Irish people against abortion as expressed in 
a referendum. The court acknowledged that the national authorities enjoy a wide 
margin of appreciation in matters of morals, particularly in an area such as abortion, 
which touches on matters of belief concerning the nature of human life.

84  Handyside v . United Kingdom, 24 Eur. Ct. H.R. (Ser. A) (1976). 
85  Müller and Others v . Switzerland, judgment of 24 May 1988.
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This outcome shows that, even when a wide margin of appreciation is granted, 
states do not get carte blanche to restrict convention rights. Yet, in other cases, 
morality-based rights restrictions do not entail a wide margin of appreciation as a 
matter of principle. This is a complex and dynamic matter. How is one to determine 
on which controversial ethical issues different societies may legitimately adopt 
different approaches? Societies and values change. What is one day a perfectly 
acceptable opinion on the conservative side of the ethical divide may one or two 
decades later become an untenable position that is incompatible with human rights.

Somewhere in between, an international human rights court such as the European 
Court of Human Rights must stop tolerating the latter position as an expression of 
legitimate ethical diversity among states and must bring recalcitrant states in line 
with the pro–human rights position. That is what the court did notably with regard 
to homosexuality. In the 1981 Dudgeon case,86 the court held that Northern Irish 
legislation criminalizing consensual adult homosexual conduct violated the right 
to protection of private life even though it was based on strongly held moral values.

One of the arguments supporting this outcome was a consensus argument. 
Because the majority of European states in 1981 no longer criminalized this 
type of conduct, this consensus supported the emergence of a new human rights 
rule protecting homosexual behavior, and a few states that were lagging were 
brought into line. Using similar reasoning, violations were found with regard 
to other issues involving gay rights: the dismissal of gay people from the army, 
discrimination against a gay father in awarding child custody, discrimination with 
respect to tenancy rights of a surviving partner, discriminatory ages of consent 
to sexual activities, and most recently, discrimination with respect to adoption. 
This consensus came about step by step: the same type of cases in which the court 
first did not find a violation resulted one or two decades later in the finding of 
a violation as, in the meantime, domestic legislation and public opinion in the 
majority of member states had evolved in that direction.

The broad margin of appreciation on account of cultural specificity that 
was first granted in the context of the protection of morals was later extended 
to cases in which the protection of the rights of others was involved and, more 
particularly, to cases that concerned the protection of the religious feelings or the 
religious freedom of others. This aspect of the margin of appreciation doctrine was 
developed in the blasphemy cases, Otto-Preminger-Institut87 and Wingrove.88 In 
these cases, censorship of, respectively, a movie and a short video work on account 
of blasphemy was found not to violate freedom of expression. The court stated that 
whereas little scope exists under article 10 for restrictions on political speech or on 
debates of questions of public interest, a wider margin of appreciation is generally 

86 Dudgeon v . United Kingdom, 4 Eur. H.R. Rep. 149 (1981).
87 Otto-Preminger-Institut v . Austria, 19 ENRR 34, E Com HR (1994).
88 Wingrove v . The United Kingdom, 24 EHRR 1, E Ct HR (1996).
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available when states regulate freedom of expression in relation to matters likely 
to offend intimate personal convictions within the sphere of morals or, especially, 
religion.

Moreover, as in the field of morals, and perhaps to an even greater degree, no 
uniform European conception exists of the requirements of the protection of the 
rights of others in relation to attacks on their religious convictions. What is likely 
to cause substantial offense to persons of a particular religious persuasion will 
vary significantly from time to time and from place to place, especially in an era 
characterized by an ever-growing array of faiths and denominations. Again, by 
reason of their direct and continuous contact with the vital forces of their countries, 
states are in a better position to make that decision.

A wide margin of appreciation is also found in several cases under article 9, 
religious freedom, which allows for diversity in the ways states organize religious 
pluralism and church–state relations. Historically, enormous diversity exists within 
Europe in this respect—from states with an official church to states with strictest 
separation between church and state—and this diversity is legitimate in the eyes 
of the court. The court does not want to impose a uniform model of church–state 
relations, and it uses the concept of a wide margin of appreciation to frame them.

The cases involving the placement of children under care reflect something 
very different. In cases challenging the taking of children into care under article 8 
of the European Convention, on the protection of family life, the European Court 
has long granted a margin of appreciation to the national authorities. They are 
considered to be better placed to assess the situation because they have the benefit of 
direct contact with the parties. The “better-placed” arguments can therefore justify 
a pragmatic margin of appreciation granted in cases where factual assessments are 
crucial. However, the argument also occurs in relation to the use of the margin of 
appreciation as a tool to accommodate diversity. If general, ethical tendencies in 
a society are allowed to influence the appreciation of restrictive measures under 
the European Convention, letting the national authorities rather than the European 
Court interpret these tendencies is logical because the former should have a better 
view of ethical tendencies.

The appropriateness of a decision to take children into public care depends 
not only on factual elements but also on fundamental ethical conceptions about 
what is in the best interest of children. So the court has stated that it would have 
regard for the fact that perceptions about the appropriateness of intervention by 
public authorities in the care of children vary from one contracting state to another, 
depending on such factors as traditions relating to the role of the family and to state 
intervention in family affairs and the availability of resources for public measures 
in this area. Therefore, the court recognizes a wide margin of appreciation in this 
sphere.
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Another area in which the court has a tendency to grant a wide margin of 
appreciation is that of a conflict between human rights—situations in which 
both the applicant and the defendant rely on human rights to make their case. 
Such situations are frequent. Today, for example, the example was mentioned of 
blasphemous speech, where on the one side there is the dignity right and on the 
other the right to freedom of expression. In a conflicting rights situation, both 
rights are equally fundamental; they carry equal weight, yet if you get such a 
situation before the court, they do not come equally before the court because the 
applicant will invoke one right, and the other right will be treated only indirectly 
through the state’s defense. Rather frequently, the conflict of rights is not even 
explicitly addressed by the court. In some cases, however, it is. In the case law of 
the European Court of Human Rights, increasingly it is recognized as a conflict 
of rights situation. Recently, in its case law, the court has explicitly said that in 
such cases of conflicting rights, there is a ground for granting a broad margin of 
appreciation to the member states. 

Strong arguments may support this decision. Given that both conflicting rights 
are equally important, local sensitivities, such as cultural or religious sensitivities, 
can legitimately play a role in determining the least restrictive and the most 
acceptable solution in a particular context.

Examples from the case law include the case of Odièvre v . France,89 opposing 
the right of one individual to know the identity of her mother against the right of 
the mother who had given away the child for adoption immediately after birth to 
remain anonymous, and the case of Evans,90 opposing two former partners fighting 
over frozen embryos and in which the woman’s rights to become a mother could 
not be reconciled with a man’s right not to become a father against his wishes.

A classic example of the kind of cultural diversity the court will not tolerate 
is the 1978 Tyrer case.91 This case dealt with corporal judicial punishment, which 
at that time was still applied in Europe on the Isle of Man. Tyrer was a 15-year-
old; he had been caned with three strokes of the birch on his naked bottom as a 
sentence for assault to a senior pupil at his school who had reported on him and 
his friends for taking beer into school. Tyrer claimed that this corporal punishment 
was an inhuman or degrading punishment prohibited by article 3 of the European 
Convention. The European Court concluded that it was indeed degrading. 

Before the court, the attorney-general of the Isle of Man argued that judicial 
corporal punishment in this case could not be in breach of the convention because it 
did not outrage public opinion on the islands. The European Court accepted that the 

89 Odièvre v . France n° 42326/98 (2003).
90 Evans v . United Kingdom, 43 EHRR 21 (2007).
91 Tyrer v . United Kingdom, 2 EHRR 1 (1978).
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assessment of the degrading character of a punishment is relative—that it depends 
on the circumstances of the case, on the nature and context of the punishment, and 
on the manner and method of its execution. Yet the court was reluctant to take the 
cultural context into account in this respect, and it found a way to avoid the issue 
by stating that even assuming that local opinion can affect the interpretation of the 
concept of degrading punishment, the court does not regard it as established that 
judicial corporal punishment is not considered degrading by those members of the 
Manx population who favored its retention.

It might well be that one of the reasons the local population viewed the penalty 
as an effective deterrent is precisely the element of degradation that it involves. 
Therefore, the court was justified in adopting a critical attitude to local opinion. It 
is self-evident that the human rights system’s tolerance of cultural diversity must 
be limited. Some culturally deterring traditions or views go against the core values 
of human rights. In that case, the mission of human rights is to bring about cultural 
change. If the Manx population favors birching because it thinks a good punishment 
for youngsters should be degrading, it cannot act on that attitude because it is bound 
by a convention forbidding degrading punishment. If it does not consider birching 
to be degrading, however, the situation becomes more complex. At that point, the 
court would have to decide whether to impose a uniform European definition of 
degrading punishment or to leave room for diverse national interpretation.

In Tyrer, the court prefers to leave the issue open, saying “even assuming that.” 
What is remarkable is that on the crucial question of whether the Manx population 
considers corporal punishment degrading, the court relied on its own appreciation 
rather than on the national authorities, even though a better-placed argument would 
have been fully justified. The court seems determined not to grant any margin of 
appreciation—not even for pragmatic reasons—in this area. Indeed, the court has 
never used margin of appreciation analysis in the context of article 3, on torture 
and inhuman or degrading treatment. Physical integrity is a value that the European 
Court seems to want to uphold particularly firmly. The court did seek support in a 
consensus argument, referring to commonly accepted standards in the penal policy 
of the member states of the Council of Europe.

In conclusion, the European Court’s use of the margin of appreciation shows 
that the tension between universality and diversity can be dealt with through legal 
technology within a regional human rights protection system. By widening the 
domestic margin of discretion in a variety of situations, the court takes into account 
different types of diversity found among European states. Yet the operation of the 
margin of appreciation does not always lead to a no-violation verdict. In some 
cases, the presence of a factor that usually widens the margin of appreciation is 
outweighed by the presence of another element restricting the margin. In other cases, 
a violation of the convention is found despite the broad margin of appreciation.
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This margin is never so broad as to do away with the supervision of the 
European Court altogether. Even when supervision is at its thinnest—a marginal 
control—the court may find that state restrictions of individual rights go too far. 
The margin is by no means a blanket approval of cultural defenses but rather an 
instrument to distinguish (a) situations in which diversity within Europe is accepted 
permanently or temporarily and (b) situations in which human rights protection 
requires uniformization. That is the positive view; yet the margin of appreciation 
has rightly been criticized for its lack of transparency and of foreseeability. The 
doctrine needs to be made more explicit. I think the doctrine is useful, because we 
need a tool to manage diversity, but it could function a lot better.

Commentators are increasingly unraveling the way it works in the case law, but 
the limited explanation given by the court itself continues to leave an impression 
of arbitrariness. So the court, when it uses margin of appreciation analysis, should 
motivate its reasons. It should motivate the criteria widening or restricting the 
margin analysis. It should identify the weight of the margin of appreciation in the 
outcome of the case.

Furthermore, I suggest that the court should be careful with the consensus 
argument. Martin Scheinin said earlier that the margin of appreciation is an 
anachronism. I do not agree with that view, but I think the use of the consensus 
criterion is an anachronism in Europe because it assumes that we are talking about 
states that are trying as hard as they can to promote human rights in a national 
context, which may never have been true but certainly is not true today.

So about the consensus argument, if the comparative research underlying it is 
conducted thoroughly, it has the advantage of introducing an objective element in 
something that is generally very fluid. But the way it is applied in practice is not 
this thorough comparative research; it is rather superficial, in fact. Moreover, it is 
problematic in the sense that an approach based on a preexisting consensus in law 
and practice—an approach that conditions the normative on the empirical—may 
retard the dynamic interpretation of the convention and may lead to conservatism. 
Such an approach is particularly problematic in areas in which human rights 
require cultural change, which is the case for all rights linked to the emancipation 
of non-dominant groups—women, for example.

In general, strong reliance on the consensus criterion stands in the way of strong 
leadership by the European Court of Human Rights in some fields, and I would 
argue that such leadership is badly needed. One of these fields is precisely the 
approach to diversity within European states, but that is another topic. 
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Protection of Women’s Rights:  
Some Lessons from the European  

Convention on Human Rights
Maleiha Malik*

Thank you so much for the invitation today. I am so delighted to be here with 
all of you, especially since my current project is a Brooklyn study on feminism in 
Muslim women. I really appreciate the opportunity to have this sort of conversation 
with my colleagues from the Arab world and from Iran about some of the practical 
issues related to the academic topic that I am studying. 

Professor Rosenfeld said yesterday that universalism was an important 
paradigm and justification for the European human rights tradition but also that 
the Holocaust was an important political context and a moral imperative for the 
development of a European-wide system for the protection of human rights. So 
I wanted to begin with a quote from Hannah Arendt, who is, in my view, one of 
the supreme thinkers around the issue of why the emergence of such a systematic, 
brutal, and unprecedented treatment of a minority that had been present in Europe 
for hundreds and hundreds of years emerged within the European tradition. In the 
early 1970s, Hannah Arendt, in a debate with Noam Chomsky during the Vietnam 
War, said that the introduction of universal moral principles into politics is often an 
alibi for the most heinous crimes. She added, “The use of these principles is rarely 
for the benefit of the intended beneficiaries.”

I wanted to start off with this topic because what I do in my own work is to 
defend not just a universalist approach to morals and as a basis for human rights 
doctrine but also a universalist approach to women’s rights as being a really 
important starting point for me intellectually. In the past five or six years, however, 
it has become more and more difficult for me publicly to carry on defending 
universal doctrines of human rights and universal doctrines of gender equality as 
being important for the reasons that I think Arendt makes clear. I think what we 
have seen politically in the past five or six years is the misuse of both human rights 
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and gender equality as the justification for the most heinous crimes in all types of 
contexts and in the justification of the most awful violence. 

I often make this presentation, and when I do, I usually go through the speeches 
of my own former prime minister, Tony Blair, but also find equivalent references in 
the speeches of George W. Bush in the run-up to the war against Afghanistan. And, 
again, in 2003 between January and March at the United Nations and various other 
places, both Tony Blair and George Bush referred not just to human rights but also 
specifically to gender equality as the justification for both those armed conflicts. In 
November 2001, George Bush referred to the justification of Operation Enduring 
Freedom in Afghanistan as being about making Afghan women free from the veil. 
And, again, in March 2003 to the United Nations in the run-up to the war against 
Iraq, George Bush specifically said that one of the main justifications for the war 
in Iraq was the principle of gender equality. That kind of rhetoric makes it very 
difficult for me nowadays to be able to publicly articulate and defend principles 
like human rights and gender equality, but I continue to do so. But I do so with that 
particular caveat to all of you.

Now, turning to the topic itself, I want to say something about what is perhaps an 
appropriate attitude that can be used by non-European traditions when it comes to 
learning lessons from the European Convention on Human Rights (ECHR). After 
having set out something about what these lessons might be, I will briefly address 
some of the social problems in relation to protecting women’s rights in the European 
context. Then I will give an overview of the responses of the Council of Europe 
to the issue of how law can be used as an instrument to protect women’s rights. 
I make a brief reference to some of the doctrines already mentioned, particularly 
the doctrine of margin appreciation that Eva Brems discussed yesterday, as being 
one of the ways in which the courts try to reconcile how a regional human rights 
document can protect women’s rights, the threat to which varies across the different 
member states. I end by making some brief observations and insights from my own 
work about how some of these lessons might be applied not only in the context of 
the Arab region generally but also in the context of Muslim women in particular, 
which is my current area of research.

I start off with some of the lessons that can be learned. For the reasons I have 
given, people in the Arab world might find it tempting at the moment to look to 
a European legal system and European governance and say that, really, this is 
not the right time to be lectured about either human rights or gender equality. 
One of the things that my work on feminism reveals is the very close symbiotic 
relationship between feminism and gender equality, on the one hand, and the 
emergence of colonialism, on the other. In one interesting example from Egypt, 
Lord Cromer, who was one of the early British consuls general in Egypt, very 
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specifically justified British colonial rule in Egypt by saying that it would free 
Egyptian women from the veil. Interestingly, Lord Cromer, when he was at home, 
was a very strong proponent of increasing the franchise for Muslim women and 
giving British Muslim women the vote. In the modern context, this example tells 
us something quite interesting about some of the political forces who in Europe 
and internationally talk about promoting gender equality for Muslim women but 
who at home are actually conservative forces who oppose key issues of gender 
equality.

I wanted to make that small historical point about lessons learned. I hope that 
my colleagues from the Arab world and from Iran will also accept that despite 
the problems they encounter of being lectured about lessons from the European 
context, it is important as scholars to remain sufficiently open minded to learn what 
the benefits might be from other legal systems and to learn what the outstanding 
achievements have been in terms of women’s rights in the European context. 

There have been some very important achievements. Here, however, I am 
talking only about the lessons that we can learn from the ECHR. Those of us in 
Europe who are concerned with women’s rights and feminism can also learn some 
lessons from Islam’s treatment of certain issues related to gender. I have learned 
a lot from that two-way conversation. In terms of these lessons themselves, the 
chief lesson that can be learned is that although law is not a perfect solution to the 
problems that confront women, the law remains, as far as social, economic, and 
political marginalization is concerned, an important weapon in being able to set the 
paradigm and the structure to protect women’s rights.

When we consider the European situation, it is very tempting nowadays to forget 
how recent the issue of women’s emancipation is in most European countries. Until 
1870, women in Britain were not able to have legal ownership of property without 
it passing through their relationship with either their fathers or their husbands. The 
Married Women’s Property Act was passed in Britain only in the late 1870s, which 
allowed women independent juridical personality to be able to own property.

Similarly, advances in terms of the franchise—not only political voting but 
also equality and nondiscrimination—are quite recent in most European countries. 
When we look at the social, economic, and political situation, certainly in Britain, 
the most recent research confirms that women remain marginalized and are not full 
participants in the distribution of social, economic, and political power. The most 
recent report is that of our Equal Opportunities Commission from three years ago, 
which confirms this conclusion. Despite that marginalization, important progress 
has been made, and I think one needs to take an incremental approach to the way 
that law can contribute toward solving these types of social problems.
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When we turn to the law itself and to the ECHR, trying to understand the 
European response to this social problem that confronts women in Europe is 
problematic because the legal responses to gender inequality and protection of 
women’s rights are immensely diverse in their sources, scope, and context. The 
issue of nondiscrimination is complicated by the fact that in addition to the regime 
of the ECHR, a parallel, related regime exists of European Union law, which, in 
my view, is a much more sophisticated regime in terms of being able to deliver core 
advances in the areas of economic, social, and (less so but also) political equality.

But my main topic is the European Convention on Human Rights. When we 
look at the work of the Council of Europe in this respect, we see that the main legal 
provision that protects women within the ECHR is an indirect form of protection. 
It is article 14, the nondiscrimination clause, which is not a freestanding protection 
for gender equality. It is not even a distinct protection for gender equality. It 
protects women by ensuring that in the exercise of any of the other substantive 
rights within the ECHR, there is nondiscrimination on a number of grounds. One 
of those grounds is gender equality. But for reasons that I discuss, gender equality 
has been accorded a very important place in the jurisprudence of the European 
Court of Human Rights.

Before I look at the jurisprudence itself, I want to set out some of the other 
institutional frameworks that the Council of Europe has used to try to protect 
women’s rights, because I think that might be quite useful for our colleagues when 
they are thinking about regional protection of human rights. As well as using 
legal interpretation of article 14, the Council of Europe has used a number of 
other mechanisms for tracking women’s rights issues. In 1988, the Committee of 
Ministers of the Council of Europe affirmed in a declaration on equality of women 
and men that equality between women and men is an integral part of human rights 
and that sex-related discrimination is an impediment to the recognition, enjoyment, 
and exercise of human rights and fundamental freedoms. In 1997, at a meeting 
of the heads of state of the governments of the Council of Europe, the council 
stressed the importance of a more balanced representation of men and women in 
all sectors of society, including political life, and called for continued progress 
with a view to achieving effective equality of opportunities between women and 
men. Subsequently, in Istanbul in 1997, the Declaration on Equality between 
Women and Men as a Fundamental Criterion of Democracy became a measure of 
one way in which we, in fact, define democracy. I want to highlight these points 
because as well as having formal recognition in a human rights document, having 
a public affirmation of the principle of gender equality by those who have political 
leadership at events such as high-profile meetings sets an important tone. A public 
affirmation is not just rhetoric; it sets an important tone for all officials who are 
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responsible for enforcement of human rights documents, not just in a legal context 
but also in a political and administrative context.

With respect to the terms of the ECHR, article 14, which was established in 
the 1950s, prohibits discrimination based on sex, but in relation to rights that are 
already exercised in the convention. An important addendum to this provision is 
protocol 12 of the ECHR, which entered into force in April 2005. It is an important 
step forward for building equality between men and women because it is a 
freestanding right that does not require the breach of any of the other rights before 
you can actually rely on it. The difficulty with protocol 12 is that many of the major 
states in Europe have not signed it, which seriously limits the scope of the ECHR 
as a substantive instrument to promote gender equality in a wider sense, rather than 
just in the sense of civil and political rights in the areas of social and economic 
activity and public life. Therefore, an important step within the European context 
is to consider whether arguments favor putting pressure on governments to take 
their obligations under protocol 12 more seriously.

As well as passing these two legal instruments, the Council of Europe has set 
up a number of committees that might be important for other regional human rights 
charters to think about, because in addition to having a general right to protect 
women, having focused institutional committees to monitor the work of human 
rights protection is very important. For example, there is a steering committee for 
equality between men and women to which each member state of the Council of 
Europe appoints a person with status for this particular reason. That committee 
sets the role of standard setting in the area of gender equality. It also looks at 
the issue of gender mainstreaming, which means that all policies that may affect 
the general area are monitored for their effect on women. So rather than treating 
gender equality as being just a separate head of human rights protection, one looks 
to see how each area of human rights protection and each area of social policy may 
affect women and women’s equality. 

Finally, but importantly, in 2002, the Committee of Ministers adopted a 
recommendation on the prevention of violence against women, which was followed 
in 2006 by a very specific task force set up to evaluate progress at a national level 
and to establish instruments for quantifying developments throughout European 
member states.

On the issue of violence against women, very specific regional monitoring of 
the progress made by national governments is particularly important, because 
of the problems national governments face in terms of policing and monitoring 
violence against women. Particularly in the context of the Arab Charter and states 
that have reference to Islamic law and to Sharia in particular, scholars of Islamic 
law and Sharia have to address a very important textual issue in relation to the risk 
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of violence against women. I refer to the fact that certain interpretations of the 
Qur’an in terms of the word daraba, which is the right of Muslim men to admonish 
women, may be justified in the context of the Sharia by reference to what are taken 
to be religious texts. So in terms of violence against women, Muslim scholars may 
have a real role at the regional level to get together with those who are interested 
in the issue of human rights and gender equality for women to think through how 
the particular problem of the interpretation of the daraba verses can be dealt 
with by scholars of Islamic law and then translated with consideration to very 
specific policies to safeguard Muslim women in each of the member states who 
are signatories to the regional human rights charters. In this area, a very specific 
task exists for those who are interested in protection of women in the context of 
Muslim communities.

Finally, I want to refer to a few of the cases that deal with interpretation of 
article 14 in the jurisprudence of the European Court of Human Rights. Although I 
have said that gender equality is treated along with other grounds of discrimination, 
such as race or religion or nationality discrimination, the European Court of 
Human Rights has made quite clear in a 1985 case called Abdulaziz, Cabales, and 
Balkandali v . United Kingdom that the advancement of equality of the sexes is 
today a major goal in the member states of the Council of Europe. This commitment 
can be seen in the case law of the European Court of Human Rights, because that 
court’s standard of review of whether a breach of the principle of equality between 
men and women exists, is very high.

At the same time, the European Court of Human Rights made clear that it 
will give a margin of appreciation to member states in terms of how they give 
effect through social policy to the goal of gender equality. Thus, under article 14, 
the convention requires that persons in a similar situation be treated in an equal 
manner and requires that persons whose situations are significantly different be 
treated differently. But that requirement for equal treatment is also subject to 
justifiability. And the principle of justifiability for unequal treatment is interpreted 
by the European Court of Human Rights as being subject to general principles of 
legitimate aims, proportionality, and objective justification. Within this area, the 
principle of margin of appreciation can, in certain contexts, be applied in a way 
that has a downward pressure on general harmonized standards as far as gender 
equality is concerned.

Hence, within the European context, one has to be quite vigilant in terms of the 
way in which variation across different member states as far as gender equality is 
concerned is in fact translated into a downward pressure. Although we want to give 
some discretion to member states to be able to develop concepts of gender equality 
that are specific to the needs within a local context, the role of the European Court 
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of Human Rights is, at the same time, to set objective standards in this particular 
area as well.

The other thing to point out on the jurisprudence of the European Court of 
Human Rights is that the court has been quite good at establishing the concept 
of direct discrimination where clear disparity exists between men and women on 
the grounds of sex. It has been less courageous about establishing or adopting 
concepts of indirect discrimination and concepts of positive action. In the context 
of the European Union case law, the European Court of Justice has much more 
sophisticated concepts of indirect discrimination and positive action. However, 
some progress has been made in relation to the concept of indirect discrimination, 
which is where neutral rules have a disproportionate impact on women. For 
structural reasons, very important forms of gender equality against women are 
indirect discrimination. Within the European Court of Human Rights case law, a 
recent case in relation to the Roma suggests that the court is much more willing to 
accept concepts of indirect discrimination and perhaps may, although it has been 
very conservative, be willing to use statistical evidence as a way of tracking how 
women are coping with trying to be mainstreamed into key social, economic, and 
political institutions. If more development is to occur around this area, then the idea 
of using indirect discrimination and using forms of positive action are an important 
route forward. Countries in the Arab world and countries such as Iran may want 
to look at the jurisprudence of the European Court of Justice in the area of indirect 
discrimination and positive action as being a better guide to how one can achieve 
substantial progress in the area of women’s equality, not just in the area of human 
rights, but also in the area of social, economic, and political equality.

I hope I have been able to give you an overview of some of the ways in which the 
Council of Europe tried to regulate the principle of gender equality. To end, I want 
to say that there has been substantial improvement within the European context and 
there are important lessons to be learned. One of the most important lessons that 
those in the Arab world and Iran can learn from the European experience is that a 
minimal guarantee of legal rights can be achieved not only through human rights 
instruments but also through social policy such as the type that is put into place by 
the European Union. Although I endorse universalism and I endorse both human 
rights and feminism as important ways in which we can make human progress for 
women, the form that the protection of women takes, whether in Europe or in Iran, 
will need to develop out of local, organic conversation. We must be wary of the 
grafting on top of regional politics, regional situations, and regional cultures of 
generic forms of human rights codes. Such codes are often imposed at high levels, 
in political circumstances, and they do not develop out of organic forms of politics. 
Hence, they are not going to be able to solve some of the core problems within 
those regions as far as women’s rights are concerned.
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I want to end with what I think has been a really important lesson not from Iraq 
but from Afghanistan. Afghanistan underwent a project of constitution building 
that was similar in many ways to that in Iraq. I want to point to two things that have 
happened in terms of the Afghan constitution that suggest that merely imposing a 
constitution from the top is not going to solve some of the core problems.

First, the Afghan constitution left the issue of apostasy as an issue of Islamic 
law to be determined by the Islamic courts. When a legal case emerged a few 
years ago in relation to a young Afghan boy who converted to Christianity, it had 
to be sent back to the Islamic court to be decided. The judge ended up using legal 
codes that have developed, or ossified, the Islamic treatment of Sharia in relation 
to apostasy. Formally, as a matter of law, the judge had to hold that because this 
young boy was an apostate, he had to be punished by death, because Islamic law 
just had not had the oxygen to be able to develop in that context. 

In the end, the solution had to be a political one. Merely imposing a liberal 
constitution on a human rights model in that context and saying that it is compatible 
with Sharia did not solve the essential problem in terms of understanding what the 
Islamic legal rules should be in that context.

The second problem in Afghanistan is much closer to my topic of gender 
equality. I recently attended a seminar at the Foreign Office with Afghan women, 
some of whom were members of the Afghan parliament, and we were talking about 
Afghanistan’s constitution, which is absolutely marvelous in terms of women’s 
rights. Like the Iraqi constitution, it gives all sorts of rights to women. There is a 
quota for women. Women are represented within Kabul at the highest level in the 
Afghanistan parliament. 

One of the women representatives came from Helmand province, which is 
where the British are heavily organized; therefore, when she was speaking to us at 
the Foreign Office, she was asked who would get elected if elections were held in 
Helmand province in which men and women were allowed to vote freely. She said 
without hesitation that the party, if allowed to stand, that would be elected not just 
by the overwhelming majority of men but also by the overwhelming majority of 
women would be the Taliban.

I want to conclude by saying that although human rights codes can make a 
contribution toward gender equality, a sine qua non of advancement and gender 
equality has to be a political situation within regions that allows the development 
of civil society and that allows people to develop individual indigenous forms of 
politics within which the protection of the rights of women emerges as being an 
important goal that they themselves endorse as being both a moral and a political 
principle to which they are committed. 



89The Protection Project Journal of Human Rights and Civil Society

Implementation of Regional Human Rights 
Instruments: National Constitutions and the 

Role of NGOs and Civil Society:
The Case of Linguistic Minorities

Susanna Mancini*

It is really a pleasure for me to be here. I am a strong believer in the virtues 
of a multilevel model of protecting human rights. Today, I will first explain how 
such a model actually works, but more than that, I would like to emphasize how 
the dynamics of this kind of model of protecting human rights actually produce 
positive effects on the implementation of human rights provisions and on the 
effective protection of such rights. 

I think the topic of linguistic minorities is a particularly good topic for this 
purpose, because language rights and linguistic minorities are protected at the level 
of many constitutions of European states as well as by European Union law, by a 
number of human rights instruments of the Council of Europe, and by international 
law. 

This paper is divided in three parts. First, I define what linguistic rights are 
and what values they protect. Then I move to a brief exploration of the different 
constitutional models of protecting language rights. This topic is very important 
because the differences are very deep among European states, and they really do 
shape the supranational kind of protection that is the focus of my third part. I try 
to analyze the common standards that have been developed at the transnational 
European level in protecting human rights.

So what are language rights? In the first place, language rights are fundamental 
rights. They protect language acts and language-related values. The reason I 
emphasize the term fundamental is that this term denotes that these rights are either 
entrenched in a constitution or in an international treaty binding on a given country. 
So in this sense, language rights constitute a limit on the ordinary operation of the 

* Susanna Mancini is professor of public comparative law at Bologna Law School and adjunct professor of 
international law at the Johns Hopkins University School of Advanced International Studies Bologna Center . 
She received her PhD from the European University Institute, her LLM from the University of Florence, and her 
MA in law from the University of Bologna . Presentation delivered at “Regional Human Rights Mechanisms: 
The European Convention on Human Rights and the Arab Charter on Human Rights,” International 
Conference, Bologna, Italy, 2-3 December 2008 .



90 Selected Workshop Presentations and Proceedings

politics of language within a state, within a region, or within a supranational entity 
such as the European Union.

In the second place, language rights are part of a broader category—the category 
of cultural rights—because the use of a particular language does not simply serve 
as a means of communication; it actually expresses the person’s cultural identity 
as well as the cultural heritage that has been developed by all previous speakers of 
that language. In fact, this point concerning cultural identity and cultural heritage 
is made in many international documents. The United Nations Educational, 
Scientific, and Cultural Organization’s Convention for the Safeguarding of the 
Intangible Cultural Heritage of 2003 states that “language is a vehicle of the 
intangible cultural heritage.” In other words, restricting the use of language is not 
simply a practical inconvenience for those who speak it but actually a potential 
threat to a person’s and a group’s cultural identity.

My third point is that the core of linguistic rights is the right to speak one’s 
language or, more precisely, the language of one’s choice. Obviously, however, this 
core right has to be accompanied by a number of ancillary rights without which the 
right to speak a language becomes much less valuable: for example, the right to be 
understood by public authorities; the right to a translation or an interpretation from 
another language during, for instance, a trial; the right to compel others to speak 
one’s language; and finally, the right to learn one’s language. 

A crucial distinction has to be drawn here between the private and the official 
use of languages, because as far as the official use of languages is concerned, states 
are basically free to determine what language might be official and what languages 
are not official. By official, I mean they are official in public administration, in the 
courts, in the public service media, in the public educational system, and so on. 

Some states in Europe opt for very strict linguistic uniformity. Think of France 
or Germany, for example, whereas other states, such as Spain, the United Kingdom, 
or Italy, are much more generous in recognizing the official use of minority 
languages. However, the private use of languages is really not in the control of the 
state.

There is an important point that has been made clear by the Human Rights 
Committee in the leading case on language rights, which is the Ballantyne case of 
1993: “A State may choose one or more official languages, but it may not exclude, 
outside the spheres of public life, the freedom to express oneself in a language of 
one’s choice.” This statement points to another important legal feature of linguistic 
rights. Linguistic rights might be protected either in an explicit manner—think of 
the Swiss constitution, according to which freedom of language is guaranteed—
or indirectly or implicitly by other fundamental rights, such as the freedom of 
expression, which includes the freedom to express one’s self in a language of one’s 
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choice, equality, and nondiscrimination. Language in some constitutions and many 
international human rights treaties is a suspect ground of discrimination.

Finally, language rights are protected by the fundamental right of education. 
Freedom to establish private schools, for example, includes the right to use the 
language of instruction of one’s choice. Obviously, none of these rights is absolute 
or unqualified, but prima facie, they offer protection to language values and 
language-related acts and values. Another important point is that the protection of 
language rights stands in a very close relationship with the protection of linguistic 
diversity. 

The relationship, in fact, is interestingly so close that in the Charter of 
Fundamental Rights of the European Union (not to be confused with the European 
Convention), signed in Nice on December 7, 2000, is a provision that does not 
use rights to language, but it states that the union shall respect cultural, religious, 
and linguistic diversity. In other words, the authors of the charter considered that 
the protection of the value of linguistic diversity is somehow part of the agenda of 
fundamental rights protection in the European Union.

My last point concerns the nature of linguistic rights. Many scholars argue 
that linguistic rights are essentially collective rights; however, in all the European 
treaties protecting language rights, these rights are never attributed to a group. 
They are, legally speaking, shaped strictly as individual rights. Sometimes the 
beneficiaries of such rights are actually identified as the members of the group. 
For example, the Framework Convention for the Protection of National Minorities 
contains linguistic rights that are reserved to persons belonging to a minority, but 
it is legally speaking about individual rights. I will get back to this point because 
some European states do have collective linguistic rights, and this poses a problem.

The second point I address, the constitutional models of protection, is important 
because it is one of the elements that shaped the very complex European mechanism 
of protecting language rights. In general terms, minority protection is a new 
thing in Europe because Western political theories traditionally have neglected 
the claims of minorities—both as far as traditional liberalism is concerned and 
with Marxist–Leninist theory. I mean the different theoretical bases did not 
prevent both of those theories from being basically hostile to minorities on the 
common ground of ethnocentric nationalism. As a result, not all European states 
today protect minorities through positive means. France, for instance, is the best 
example of an indifferent state or neutral state, a state in which the principle of 
nondiscrimination—a negative tool of protection—is seen to be enough. Thus, 
languages are not protected as such. Individuals are protected against discrimination 
on the ground of language.
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Strict linguistic uniformity is applied with only one official language and no 
public recognition of minority languages. My point here is that indifference when 
it comes to language is quite difficult, because all states have to function in at least 
one language, and thus all states have to make political choices as far as language 
is concerned. The strictly uniform French model is not really an indifferent system 
when it comes to language; it is a system that chooses strict linguistic uniformity. 
In fact, the Conseil Constitutionnel, or the French Constitutional Court, in a very 
famous case decided that France cannot ratify the European Charter for Regional 
or Minority Languages because the preamble of the charter confers specific rights 
to those speaking regional or minority languages within the territories in which 
such languages are spoken. Hence, no official recognition means no possibility 
to ratify international instruments protecting minority rights, because there are no 
linguistic minorities officially. They exist de facto, but they do not exist in Europe.

Another category of states that is problematic is the model that can be called the 
multinational kind of state. Belgium is a typical example. In this kind of state, all 
languages are co-official. The state opts for a co-official system: in the example of 
Belgium, French and Flemish are co-official. At the federal level, both groups are 
highly protected, but they are protected by the system itself, not by special clauses. 
This system results in a very high level of protection at the federal level but in no 
protection at the regional level. Within Flanders and within Wallonia, there is no 
room for minority rights because, again, there are no minorities.

Languages are protected at the federal level but not at the regional level. So 
the only official language in Flanders is Flemish, with no room for exceptions, 
which makes this situation a complicated matter. It is not by chance that Belgium 
is one of the few countries that, with France, cannot ratify European instruments 
protecting language rights. In fact, Belgium did sign the Framework Convention 
for the Protection of National Minorities in 2001, but it did not ratify it despite a 
lot of pressure by the Council of Europe in this respect. Moreover, when Belgium 
signed this convention, it made the reservation that the notion of national minority 
will be defined by the Belgium Interministerial Conference on Foreign Policy, 
which means Belgium did not accept any definition of minorities because it wants 
to make sure that it does not apply these conventions to regional minorities.

A third category of state that is less problematic recognizes a majority and 
minorities. In this kind of state, minorities are protected through special clauses. 
In the Italian example, the constitution states that the republic protects linguistic 
minorities by special laws (that is, by laws that discriminate in favor of minorities). 
The same thing can be said more or less about Spain, Finland, and many other 
European states whose constitutions contain special minority clauses. However, 
this way of protecting minorities is also problematic because with no agreed-on 
definition at the international level about what a minority is, states are basically 
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free to identify the minorities that they want to protect and even to differentiate 
between such minorities. As a result, uniform protection is not the case in any state. 
In Italy or Spain, the strongest minorities—those that have a very strong kin-state 
or that are from a numerical or economic point of view stronger—normally obtain 
a much higher degree of protection.

Some constitutions even explicitly draw a distinction, such as the Slovenian 
constitution, which states that the official language in Slovenia is Slovene, but in 
those municipalities where Italian or Hungarian national communities reside, Italian 
or Hungarian should also be the official language. Other minorities are listed, and 
Italians and Hungarians are actually very few compared to other minorities, starting 
with the Roma minority, which is also protected but to a much lesser extent. The 
Polish constitution draws a very problematic differentiation between ethnic groups 
and national minorities. The issue actually ended up in the European Court of 
Human Rights because nobody can really define scientifically what the difference 
between the two is, but they received a very different level of protection. Despite 
all those differences that make the picture rather complicated, all national models 
of dealing with minorities and linguistic diversity are increasingly constrained by 
European-level legal standards.

What are the main sources of language rights with a pan-European scope? 
First of all, obviously the European Convention is a main source, and then there 
are the two specific conventions that I already mentioned: the twin conventions 
of the Council of Europe that entered into force in 1998, namely, the European 
Charter for Regional or Minority Languages and the Framework Convention for 
the Protection of National Minorities.

The European Convention on Human Rights simply contains a provision that 
prohibits discrimination on the ground of language. It also guarantees a right for 
the accused to use an interpreter if he or she cannot understand the language of a 
criminal proceeding, but it does not lay any general standards for the use of language. 
For example, like the Arab Charter, it does not contain any specific minority 
rights clause; however, despite the absence of specific attention to languages and 
minorities, in recent years, a burgeoning minority rights jurisprudence has been 
developed by the European Court of Human Rights. In some cases, though not 
many, these minority cases have addressed the question of language use. 

Two cases are very important. One is Association Ekin v . France, which is a 
2001 judgment in which the European Court of Human Rights held that French 
legislation allowing administrative seizure of foreign publications or publications 
in a foreign language as opposed to French publication was a violation of article 10. 
But the most remarkable ruling is Cyprus v . Turkey, in which the Grand Chamber 
of the European Court held that the fact that Northern Cyprus provided Greek-
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language primary schooling for the Greek minority living in Northern Cyprus but 
did not provide any follow-up at the secondary school level amounted to a breach 
of the right to education that is guaranteed by article 2 of the first protocol to the 
convention.

The problem with the convention, however, is that it lacks a general right to 
equal treatment, which could form the basis for a number of language rights claims, 
such as the claim that a state that guarantees the official right to use a particular 
minority language to one minority should also recognize a similar right for another 
minority language of comparable size. This claim cannot be made because the 
European Convention prohibits discrimination on the grounds of language only 
within the ambit of one of the substantive rights protected by the convention. Since 
the right to use one’s language in dealing with, for example, public authorities, is 
not protected by one of the substantive provisions of the convention, article 14 
cannot be used to challenge this unequal distribution of language rights between 
different minorities.

This point is where the other more directly language-related Council of Europe 
instruments may offer added value. Can these two conventions that specifically 
protect language rights and linguistic minorities really be considered a European 
standard? I am not sure. They both entered into force in 1998, and they do contain 
binding obligations for the states parties; however, they are not universally accepted. 
I think the European Charter has been ratified by some 22 or 23 states, whereas the 
Framework Convention is closer to becoming a pan-European standard and has 
been ratified by almost 40 countries. Apart from some mini-states, those missing 
are Turkey, France, Greece, Belgium, and Luxembourg and other smaller states.

Apart from the question of the degree to which these conventions have been 
accepted, another problem concerns their legal value, because although they contain 
binding provisions, these provisions are not easily capable of direct effect in the 
national legal orders of the states parties. Moreover, there is no court. However—
and this is interesting from the point of view of how these regional instruments can 
be implemented—some kind of international supervision exists. Committees of 
experts exist, and periodic state reports on the application of these two conventions 
have to be submitted to such experts.

These committees of experts have taken an extremely dynamic approach that is 
really unprecedented in international monitoring practice. They have established 
a dialogue not only with the government concerned but also with the minorities. 
First, the committees visit the country, and they meet with the spokesperson of the 
minorities. They do not hesitate to make weighty statements as to whether the states 
have adequately complied with their obligations, and then they express very detailed 
views on how the state could improve the situation. The committees’ statements 
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lead to recommendations, and in fact this method has been very successful, because 
governments do tend to follow the committees’ recommendations.

Obviously, states are under a lot of pressure to adopt best practices as formulated 
by the committees of experts. Another very interesting element of the European 
Charter that has to do with diversity in protecting human rights is that the European 
Charter really has an à la carte approach. In other words, states parties are free to 
indicate first which regional or minority language they want to protect, and then 
they have a high level of discretion in picking and choosing from among the many 
rather detailed substantive provisions of the charter.

These are very flexible instruments that require the contracting parties to 
think carefully before they pick the instruments they want to implement. But the 
expectation is that once parties have decided they do want to implement these 
instruments, a process of implementation will get under way. An illustration of 
this sliding-scale approach is, for example, the position adopted by the United 
Kingdom. The United Kingdom decided to bring seven languages within its 
domestic charter regime: Irish, Scottish Gaelic, Welsh, Scotch, Ulster Scots, Manx 
Gaelic, and Cornish—in the last case, it included a language that was virtually 
extinct.

However, the U.K. government was very careful in specifying that it would not 
accord the same status to each language or the same benefits to its speakers, but it 
would modulate these in relation to the number of speakers, the territorial pattern 
of settlements, and so on. Thus, states are free to make these distinctions; however, 
once they have decided to undertake commitments, they have to implement them 
in different fields—education, media, public administration—and the committee 
of experts really will closely check states’ compliance with those commitments.

Another important element is that these two conventions have not only formed 
a very important site for the gradual development of a minimum standard of 
protection, but also been very important in the process of enlarging the European 
Union. As you know, the European Council in Copenhagen established a number 
of criteria that had to be satisfied and fulfilled by new European states before they 
can accede, and among these criteria is the need to protect language rights. The 
European institutions have monitored very carefully the level of protection that is 
accorded to language minorities in the new states before they could accede. For 
example, in the case Slovakia, the carrot, so to say, of accession to the European 
Union was instrumental in the adoption of the relatively liberal Slovak law on the 
use of minority languages after an ultranationalistic law had to be repealed for 
Slovakia to join the European Union.

In conclusion, these two conventions do not really form the basis of a genuinely 
common European standard of minority languages. I have a number of reservations. 
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Several countries, as I mentioned, have refrained consciously from ratifying one 
of more of these instruments, and obviously this reluctance by some members 
is a huge problem because it has prevented the Council of Europe convention 
from directly shaping the European Union’s own domestic policy of languages. 
However, I feel this is the birth of some kind of European standard of protecting 
minority rights. A lot needs to be done, but I tend to think that we are on the way. 
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Religious Freedom under the  
European Convention

Renáta Uitz*

My paper shows some of the reasons why freedom of religion is a sensitive 
and difficult issue in Europe. Most of us probably know that freedom of religion 
is protected specifically in the European Convention under article 9. Article 9 is 
organized in two paragraphs. The first paragraph defines the scope of the rights. It 
specifies freedom of thought, conscience, and religion; freedom to change religion; 
and freedom to manifest religion in various ways.

Regarding apostasy, under the European Convention, you have an explicit right 
to change religion, so that seems to be an issue that, unlike many other issues, is 
resolved with the text of the convention. In the limitation clause, the convention 
allows only for limitations on the manifestation of religion but not on the very 
right to believe or hold a faith, which is the forum internum. This is a big textual 
difference between the Arab Charter and the European Convention. The limitations 
prescribed in the text are those prescribed in law and necessary in a democratic 
society in the interest of public safety, order, health, morals, and the right and 
freedoms of others. 

To make a meaningful presentation, I have to bring up at least two decisions of 
the European Court of Human Rights. One of the decisions is the case of the Refah 
Partisi against Turkey92 and the other one is the Leyla Sahin93 decision.

In the Refah decision, the European Court of Human Rights very famously—or 
infamously—said that because the party aimed at introducing Sharia in Turkey, it 
could hardly be regarded as an association complying with the democratic ideal 
that underlies the convention. The court spoke openly about how introducing 
Sharia would bring a level of legal plurality in the European Convention space 
that is impermissible and intolerable under the convention. This decision has been 
highly criticized. Many people agree that this decision is based on a completely 
mistaken understanding of Sharia and Islamic law. 

92 Refah Partisi (The Welfare Party) and Others v . Turkey, European Court of Human Rights, Judgment, 
Strasbourg, February 13, 2003.

93 Leyla Şahin v . Turkey, European Court of Human Rights, June 29, 2004, Application No. 44774/98.
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The persons who would go the furthest in trying to accommodate it in some 
sort of meaningful conception of rights and democracy would see it as a militant 
democratic measure but not as a decision on valid association.

In the Leyla Sahin decision, the European Court of Human Rights agreed with 
the Turkish court on a ban on head scarves in a Turkish university. The court said 
two things of interest for our present discussion. On the one hand, it found the head 
scarf to be something difficult to reconcile with the concept of gender equality, and 
in a very contested move, the court did a really disastrous analysis of what the head 
scarf means as a symbol in the public space. Because both decisions are contested 
and I am in no way willing to defend them, I believe that to have them out of the 
way is important. We do actually have a problem under the European Convention, 
as those decisions clearly reflect.

What I will try to argue here is that the problem is not Islamophobia or an anti-
Muslim sentiment. To prove that the court actually has no problem whatsoever 
with protecting the rights of Muslims, we can simply look at the Serif v . Greece 
decision or the Hasan and Chaush v . Bulgaria decision. Both decisions involved 
government action in which the member states were to a great extent deciding who 
the right mufti was for a religious community against the will of that particular 
community. 

In the first case, Greece believed that to reduce tensions between Muslim groups 
in Greece, it had the right to pick the mufti against the will of the people and put 
the mufti chosen by the people in jail for misrepresenting himself as a religious 
officer. In the second case, the Bulgarian government favored a person who had 
cooperated with the Communist administration as the proper leader of the Muslim 
group and contested the group’s choosing its own religious leader.

In both cases, the European Court made very clear that the governments’ actions 
constituted governmental interference with the internal affairs of a religious 
community, which is clearly not permitted under article 9. From those cases, we 
see that we are not facing simply anti-Muslim sentiment. Actually, we have a 
bigger problem, and that is the problem I would like to address here.

The problem is probably best phrased as follows: article 9 is a simple-sounding 
provision that is very, very loaded. On the one hand, it deals with individual religious 
freedom, something that does not appear in the language but is absolutely put as 
a burden in article 9, which deals with church and state relations. The language 
includes nothing about a requirement of neutrality, secularity, or division of church 
and state. Article 9 is not an establishment clause in its language. It reads as an 
individual rights provision.
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This should not be a problem. The Canadian Charter of Rights and Freedoms 
does not have a separation clause either. The Canadian Supreme Court, in one of 
its earliest decisions, Big M Drug Mart94, made clear that is the relevant Canadian 
article was not simply a religious freedom clause but also dealt with how the 
state should behave vis-à-vis religion. The Supreme Court ruled that a statute 
prohibiting Sunday sales was an unconstitutional violation of section 2 of the 
Canadian Charter of Rights and Freedoms, deciding that there was no true secular 
basis for the legislation and its only purpose was, in effect, to establish a state 
religious-based requirement and was therefore invalid.

So article 9 has a very difficult job to do. Great national diversity existed even 
in the initial small convention, and the way the Council of Europe is growing, 
the diversity is growing with it. The member states greatly differ not only in their 
religious composition but also in how state and church relations are ordered. 
Some member states have state churches; other member states have preferred 
or dominant churches or religions, which have textual backing in constitutional 
provisions, so these preferences are not a hidden cultural agenda—they are in the 
constitution. Some also declare neutrality, and quite a few constitutions on the 
one hand acknowledge a dominant denomination and on the other hand call for 
neutrality, secularism, laïcité, whatever those terms mean. There is a lot of debate 
about that.

Article 9 comes in a very loaded context, and the court was very cautious 
and took a long time to decide on the merits. In 1993, the court decided the first 
religion case. It went quite far in finding applications, and admissible conscientious 
objectors, for instance, could not make it to the court. Many other people could 
not make it to the court. So in 1993, the court in another much criticized decision 
about Jehovah’s Witnesses and proselytization in Greece in the Kokkinakis case95 
outlined the interpretation and the framework of application for article 9.

The court said two things about article 9. First, it said that religious freedom 
protects the identity of believers and their conception of life. At the same time, it 
also said that the issue was protecting pluralism in a democratic society, so the court 
introduced something that is not textually represented in article 9. Subsequently, it 
added to pluralism a requirement of tolerance, and in the later jurisprudence, the 
court started to fill article 9 with various positive obligations.

So what we see in the development of jurisprudence is that from an individual 
right you move toward a court that emphasizes pluralism, positive obligations, 
and tolerance but loses the individual rights aspect of article 9. For example, the 
court has been very welcoming and easy about what it considers proper religion 

94 R . v . Big M Drug Mart Ltd., [1985] 1 S.C.R. 295.
95 Kokkinakis v Greece, European Court of Human Rights, Strasbourg, May 25, 1993.
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or belief. For Scientologists, it was not a big issue. Jehovah’s Witnesses, Moonies, 
Druids—everyone is very welcome.

However, when you have your own version of a faith that is not mainstream, 
you run into a major problem. The best example to show what this means in 
practice is probably the case of Cha’are Shalom Ve Tsedek v . France.96 This case 
is about an Orthodox Jewish community. They wanted glatt kosher slaughtering—
not kosher, glatt kosher. The court listened carefully and said, “This is some sort of 
an individual variation where article 9 does not take you. You can buy glatt kosher 
imported from Belgium, but you cannot slaughter it yourself.”

To show—and I cannot resist—an alternative approach from Germany, one 
can look at the German constitutional court’s halal slaughter decision, where a 
small Turkish Muslim community insisted on a very particular way of halal 
slaughter—the entire community, not just the butcher. After looking at various 
Islamic authorities—not only scholars from Turkey but all the way to Egypt—the 
German constitutional court found no consensus on what is proper halal, but the 
community really clearly believed its way was the proper way to do it. However, 
the case was not about religious freedom. It was about freedom of employment 
and freedom to practice one’s vocation, which actually takes me to another tiny 
problem under the European Convention.

The court not only took tremendously long in coming up with some sort of 
a comprehensive interpretation framework for article 9, but the European Court 
tends to decide religion cases outside article 9 fairly frequently. One of my favorite 
examples to this effect is a family in Spain who decided to heal their children 
with the help of the police from strange religious practices. The way this case 
was decided under the convention was not under article 9; it was not a religious 
freedom case. It was an article 5 case on false imprisonment. So you do see that, 
to the extent possible, the European Court is not going to confront and take up this 
major burden of doing something about religious freedom.

A strain of cases from outside the article 9 framework that affects the scope of 
religious freedom in Europe comes from the not completely unfamiliar vicinity of 
freedom of speech. The free speech cases, many on blasphemy or on blasphemous 
expression, are not really interesting because of what the people said in those cases, 
but because they show how the court in these article 10 cases on freedom of speech 
was much more willing than probably helpful to acknowledge that the feelings of 
believers need to be protected by the state as a positive obligation.

I would like to emphasize sensitivities and feelings and not rights, which makes 
a huge difference. The leading case is Otto-Preminger and the Wingrove decision. 

96 Cha’are Shalom Ve Tsedek v . France, European Court of Human Rights, Application no. 27417/95, 
Judgment of June 27, 2000.
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I definitely do not intend to recount those cases but simply to show that instead 
of individual rights—the language of rights—the court is very cautiously moving 
to protect feelings, to promote pluralism and tolerance, and to impose positive 
obligations without actually defining the rights themselves.

When it comes to protection of religious sensitivities, Carolyn Evans very 
nicely points out that it is problematic to emphasize the sensitivities of believers 
because it leaves much less room for the state; before they could be said to have 
reached that clear negative obligation to refrain from interfering with individual 
rights.

With respect to pluralism, let me give you one example from recent jurisprudence 
to show how serious the tension is. The case comes from Georgia; it involves open 
religious violence where a Greek Orthodox priest with his congregation managed 
to beat up a congregation of Jehovah’s Witnesses. They caught them in a closed 
room. Some debate exists about whether the police knew beforehand that the 
incident would take place and whether they took their time before arriving, so 
the state cooperation is not clear. The case is bloody enough to be a case about 
inhuman and degrading treatment under article 3 in addition to being a religious 
freedom case.

What is interesting in the article 9 context is that even when believers are 
beaten up, the court will say that—to quote from the decision—“The role of 
the authorities in such circumstances is not to remove the cause of tension by 
eliminating pluralism, but to ensure that the competing groups tolerate each other.” 
So again the court used the language of pluralism and tolerance, which is nice 
language, but this case was definitely one that could clearly address the individual 
rights of the beaten-up believers.

I really do not intend to question the importance of pluralism and tolerance as 
philosophical values, but I want to show the problem they create in jurisprudence, 
especially when they substitute for properly protecting individual rights. I would 
suggest that the pluralism the court is talking about is a very ambiguous term. 
In Refah, the court talked about legal pluralism. Here, very often, the court talks 
about religious pluralism.

Legal pluralism is very scary for the European Court for the sole reason that 
most of the justices come from legal systems that do not acknowledge formal legal 
pluralism. Of course, you could say legal pluralism is a lie. You can easily say that 
you can prohibit religious arbitration in countries with sizable Muslim communities. 
You can prohibit it in the United Kingdom, but sociologists, anthropologists, and 
religious scholars will still show that Muslim women find having their disputes 
decided by an imam who is favorable to their cause is probably more accessible, 
cheaper, or more practicable. So a lot of forum shopping occurs, and decisions 
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are made under Sharia, like it or not. Only the force of the state in enforcement is 
missing. Failing to acknowledge that forum shopping is happening shows that the 
court is being blind or pretending to be blind to facts on the ground.

So when I call for a more comprehensive approach, I am not seeking some 
aesthetically nice ground theory but rather looking at the cases the court currently 
has in its docket, which will require far more of complex, much more foreseeable, 
much more sensitive decision-making standards from the court. A bunch of 
easy cases are coming to the court from the Muslim communities in Azerbaijan, 
Moldova, and Russia. In those cases, there are clear bans on either religious leaders 
or building of mosques. Those will be easy cases where the results can already be 
predicted.

The difficult cases come not from Turkey, which has a lot of religious diversity 
issues, but from old Europe. The court will hear church autonomy cases. One 
comes from Italy and affects the Concordat, and another case the court will have to 
deal with—even if it does not decide on the merits—concerns religious symbols, 
crosses on the walls or in schoolrooms in Italy. For something better than what we 
have seen so far, it is in the best interest of the Europeans themselves to have the 
court pull its act together and get outside pluralism and tolerance to concentrate a 
little more on individual rights. 
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Religious Freedom and Minority Rights in the 
Arab World in Light of the Arab Charter

Renaud Detalle*

The reason we are here is to take a comparative perspective on regional 
systems, mechanisms, and regimes—or as we call them at the United Nations 
(UN)—regional arrangements for the promotion and protection of human rights. I 
was asked to focus on religious freedom and minority rights in the Arab world in 
light of the new Arab Charter on Human Rights. Because my presentation is made 
in an official capacity and, therefore, with restricted freedom of expression, I have 
chosen to exert my own margin of appreciation in addressing the issue of the Arab 
Charter. My office was involved in developing this document and will continue 
to work with the Arab League and inhabitants of the region to further the human 
rights of all.

Now, whenever we deal with human rights and I am asked to speak on something, 
I always wonder where to start, and a good document always provides many 
responses. It is the final document of the Vienna Declaration and Programme of 
Action of 1993, which covers not only the substance but also many of the procedural 
issues related to human rights. In that particular document, the international 
community agreed on a new formulation whereby human rights are recognized as 
universal, indivisible, interdependent, and interrelated. Also in that document, the 
international community stated first that the protection and promotion of human 
rights is the responsibility of governments and, in a separate paragraph, that it is 
the duty of states, regardless of their political, economic, and cultural systems, to 
promote and protect all human rights and fundamental freedoms.

Expanding a little bit on that, we have what we usually define as a triple obligation 
for states to protect human rights: (a) protecting individuals from violation or 
abuse by a third party; (b) respecting them in their day-to-day practices and the 
laws they adopt; and (c) fulfilling them, which particularly—but not solely—refers 
to the idea of the progressive realization of some economic and social rights. For 
example, the improvement of prison conditions has definitely to do with civil and 
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political rights; however, it is not something that poor states can do overnight 
because it always requires resources.

To reiterate, the first responsibility for human rights is at the national level. 
However, and this is also one of the important elements of the Vienna Declaration, 
the promotion and protection of all human rights is a legitimate concern of the 
international community that not only obligates all states not to ignore what is 
happening in other states but also gives them a right to look over the borders and 
to—if not interfere—at least ask questions about what is happening. 

After 1993, one can see the evolution in this recognition of the legitimate 
concern of the international community. Fast-forwarding to 2005, to the Global 
Summit of the United Nations, one sees the official recognition of the responsibility 
of the international community to protect and to intervene in what are recognized 
as international crimes. Of course, when I say international crimes, I refer to the 
Rome Statute of the International Criminal Court. 

Now, I mean the International Criminal Court, but let me add that I do not 
consider repression and foreign intervention as the best ways to promote and protect 
human rights. In fact, at the Office of the High Commissioner for Human Rights 
we are always in favor of looking at ways to prevent violations from occurring, 
and we always try to use all the so-called international human rights machinery to 
promote human rights without coming to repression.

By international machinery, I mean the treaty bodies that are established to 
oversee the implementation by states of their obligations vis-à-vis instruments 
they have ratified, the new UN Human Rights Council that has succeeded the 
Commission on Human Rights, and the Special Procedures mandates on account 
of terrorism. Thirty thematic Special Procedures of up to five individuals as well 
as nine country mandates exist. Finally, the brand-new mechanism no one has 
mentioned so far is the Universal Periodic Review, which as been established to 
subject all states to a peer review—a very political process. 

In Vienna, the participants agreed that regional arrangements play a fundamental 
role in promoting and protecting human rights. Those arrangements should reinforce 
universal human rights standards as contained in international human rights 
instruments and their protection. The Vienna Declaration concluded by reiterating 
that the possibility of establishing regional and subregional arrangements for the 
promotion and protection of human rights needs to be considered where they do 
not already exist. So here we are. In 2004, the Arab League adopted and revised 
the human rights charter. That charter has now been ratified by a sufficient number 
of states and entered into force in 2008. And in 2009, by March, we will see the 
election of committee members.



105The Protection Project Journal of Human Rights and Civil Society

As an aside on this election, I would like to say that you all take a very pessimistic 
approach by believing none of the Arab states will present a female candidate. We 
have yet to see what the Qataris will do. I can tell you that within the existing 
human rights bodies we have seen a significant number of female Qatari members. 
Sheikha Mozah, the wife of the emir, is a very strong woman, so you can be sure 
Sheikha Mozah will push for Qatar to have a woman if only because if Qatar has a 
woman she will almost certainly be elected. That would be a good thing.

By now, a great variety of regional systems with commissions, courts, 
commissioners, rapporteurs, and political bodies monitor implementation at the 
regional level. The common feature enjoyed by this arrangement is that these 
systems help review the human rights situation and fill in gaps in the absence of 
national remedies or in cases where the national mechanisms are inadequate or too 
slow. In effect, these regional systems offer access to justice through pressure for 
accountability where the national system does not provide the necessary redress. 
One of the advantages is that regional arrangements provide such pressure with the 
added value of cultural proximity or sensitivity—a factor of particular importance 
as we look at the Arab region, where cultural identity and homogeneity is often 
highlighted.

But if we agree that there is a global human rights system consisting of the 
machinery of the United Nations, we must always start at the beginning, at the 
national level. At the United Nations, we like to say that what is needed at the 
national level is a national protection system with the following elements: 

• Democratic institutions and processes that enable participation.

• Rule of law, including the incorporation of international human rights 
standards.

• Independent and corruption-free judiciary applying fair trial principles and 
other international standards for the benefit of rights holders—all of them, 
citizens and noncitizens.

• Good governance with effective government structures at the central, 
regional, and local levels.

• A specialized national human rights institution, preferably compliant 
with what is known as the Paris Principles—that is, high standards that 
guarantee the independence of the members of the commissions. In some 
countries, we still have ombudspersons, so this national institution offers 
formal procedures for accountability of all duty bearers.

• Availability and dissemination of human rights information and education, 
for which a free media is a requisite as well as an active civil society 
and a constant focus on and priority for the most vulnerable parts of the 
population, in line with the implementation of a human rights–based 
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approach to public policy making. Here, we could speak of temporary 
special measures: positive discrimination, as it has been called, or as the 
Americans say, affirmative action.

Now, having defined this national protection system, we can look at the 22 
member states of the Arab League. First, we always look for the existence of a 
national human rights institution because it is a very good indicator. An international 
body oversees compliance with the Paris Principles and grants in a process that is 
called accreditation. Of the 22 Arab states, only 4 have had accredited institutions: 
Egypt, Jordan, Morocco, and Palestine. Algeria has been downgraded. Qatar, we 
hope, will be accredited soon; it has applied several times, and I am confident 
accreditation will happen soon. This rate is not very high if you compare it with 
that in other parts of the world. A much higher proportion of European and African 
states, for example, have established such institutions.

I mentioned only four accredited institutions, but I must add that other existing 
institutions do perform a certain positive role. Qatar has one of them, as do 
Mauritania, Saudi Arabia, Tunisia, and Yemen, which is an older one. Although 
Yemen’s institution is a ministry of human rights, it would definitely not qualify 
with the Paris Principles. Just this year—and this is probably a record—four Arab 
states have established brand-new institutions about which I know very little, but 
I am pleased to mention them: Djibouti, Iraq, Oman, and Somalia. As you can 
imagine, Somalia’s institution consists of a single person—I do not even know 
whether he resides inside Somalia—who has been appointed commissioner for 
human rights.

Generally, a trend exists, of which the Arab Charter is one element. Nevertheless, 
at the national level countries need to have dedicated institutions in charge of 
human rights. Moreover, people are taking advantage of this trend, as seen by 
a growing development of Arab civil societies, of specialized nongovernmental 
organizations dealing with human rights.

Constitutional guarantees are the second important element we always look at. 
The general tendency is that, in most Arab states, Islam is designated as a state 
religion. Recently the tendency has been also to designate Islam as the sole main 
source of legislation. The latter was not present if you look at the constitutions 
of the 1950s and 1960s but is rather something that dates from the 1970s. It is an 
interesting element because it occurred somehow in parallel with the emergence 
of human rights.

I could quote from various constitutions, but I will simply mention one case, 
which is that of Saudi Arabia. The Saudi constitution states very clearly, “The state 
shall protect the Islamic creed and shall apply Islamic Sharia. The state shall enjoin 
good and forbid evil”—this is a formula in Arabic—“and shall undertake the duties 
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of the call to Islam.” So the state itself undertakes to make sure that everybody 
becomes Muslim or remains an observant Muslim. This position is the extreme. 
Then we have other countries that have officially recognized other religions. For 
example, Iraq provides for religious freedom with a very liberal approach.

We have not mentioned so far in this meeting the Lebanese constitution, which 
also offers a very interesting example because it recognizes, I believe, 17 different 
communities. However, the problem with the Lebanese constitution is that it 
basically forces Lebanese individuals to belong to a community, and it gives them 
very little freedom to change community, to marry across communities, or to just 
get out of the system and proclaim that they do not belong to any community. 
For that reason, even if the constitution recognizes religious freedom—and it 
does recognize all these communities—it does not provide the liberty to opt out 
of a community. For this reason, many Lebanese have to get married in Cyprus, 
because these cross-community weddings cannot occur and because the Lebanese 
parliament a few years ago rejected an attempt to introduce a secular wedding.

I would like also to mention a particular element regarding religious freedom 
that I found interesting in the Sudanese constitution adopted in 2005. As you know, 
part of the civil war in Sudan in the south was because the regime in Khartoum 
had implemented Sharia throughout the country, including on non-Muslims. One 
of the elements of the peace agreement is the following interesting provision: “The 
judicial discretion of courts to impose penalties on non-Muslims shall observe 
the long-established legal Sharia principle that non-Muslims are not subject to 
prescribed penalties and therefore remitted penalties shall apply.” 

Therefore, you can be sentenced, but you will not be sent to jail, and you will 
not have to pay any fine and will certainly not be subjected to any kind of corporal 
punishment. This kind of element is unfortunately not satisfactory, but it recognizes 
the fact that, as part of the peace agreement, the Khartoum authorities insisted on 
keeping Sharia for the northern part of the country but lifted that obligation in the 
south.

I must also add that the peace agreement in Sudan, on which I worked, provides 
for a specific commission to be established to deal with religious freedom in 
Khartoum itself, where this provision and others would not apply. Thus, if you 
are a Christian in north Sudan, you are better off in the Khartoum governorate 
than elsewhere because you will enjoy more freedom. That is also a problem of 
discrimination, obviously.

Now that I have discussed national constitutions, let us take a look at what kind 
of violations we have been facing. On this subject, I have relied on the final report 
of the UN Special Rapporteur on Freedom of Religion or Belief, Abdelfattah 
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Amor, a Tunisian national, who submitted his final report after 10 years of holding 
the mandate in 2004. 

First, he identified seven categories of violations: 

• Violation of the principle of nondiscrimination in matters of religion or 
belief

• Violation of the principle of tolerance in matters of religion or belief

• Violation of freedom of thought, conscience, religions, or belief, such as 
legislation regulation contrary to the principle of conscientious objection 
and the freedom to change one’s religion or to keep one’s religion or belief

• Violation of freedom to manifest one’s religion or belief, such as legislation 
and regulations, practices, and acts that constitute controls, interference, 
prohibitions, and abusive restrictions on the freedom to manifest one’s 
religion or belief 

• Violation of the freedom to enjoy the use of religious property, such as 
policies, practices, and acts that take the form of the confiscation or the 
nonrestitution of properties; refusal of access to places of worship; closure; 
and attacks on and destruction of such places of worship and of cemeteries, 
places of burial, and religious schools

• Violation of the right to life, physical integrity, and health of individuals

• Violations affecting women, a category encapsulating violations of the first 
six categories that affect women particularly

In summing up the statistics over a 10-year period on all these accounts, one 
sees an overrepresentation, unfortunately, of Arab states. That is not to say all Arab 
states violate all freedoms, but obviously there is a major problem that we need to 
look at, which is where an instrument like the Arab Charter can help.

Moving on to minority rights, we find that many violations stem from the denial 
of the existence of minorities for groups that have remained without legal identity. 
Consider, for example, the so-called Bedouins, the stateless in the Gulf region. 
They are found not only in Kuwait but also in Bahrain, the Emirates, Qatar, and 
Saudi Arabia. The Kurds of Syria also are a group whose identity is problematic. 
In Yemen, a country I know well, you have the so-called Akhdam and many other 
groups.

I will not dwell too much on this topic because minorities—ethnic, religious, or 
linguistic—have been addressed already. We have the exceptional and very good 
case of Iraq, which the Committee on the Elimination of Racial Discrimination 
actually praised (a rare thing) because Iraq’s is a rare constitution that provides full 
recognition of minorities, provides religious freedom, and prohibits all kinds of 
discrimination. It is not the only Arab state to have two official languages, Arabic 



109The Protection Project Journal of Human Rights and Civil Society

and Kurdish. Sudan, in its new constitution, has recognized English and Arabic. 
In Algeria, Amazigh has been recognized as a national language—not an official 
language, but a national language. In Mauritania, the constitution states that there 
are four national languages—Arabic, Pulaar, Soninke, and Wolof—but Arabic is 
the official language. In Djibouti, a number of languages have been recognized—
Afar, Somali, French, and Arabic. So some room for linguistic pluralism exists 
throughout the region, but the model tends to be a single language, a single religion, 
and a limited tolerance for ethnic groups.

Another issue related to minorities is that of registration. In Qatar, for example, 
a person’s religion needs to be registered, and if a person is not registered, he or she 
will not be granted land or freedom of practice. The same system is seen in Egypt 
and a number of other countries.

We also see recognition of judicial autonomy in a very limited number of 
countries. I have mentioned Lebanon. We also have Iraq and Sudan. But again 
they represent only a few countries.

Linguistic rights come into the UN mechanism a lot—for example, in the use 
of names. Names are a particular issue of discrimination: some names used by 
certain groups are forbidden because they are indigenous people. For example, the 
Amazigh or Berber people in North Africa are simply not authorized to register 
their names in several North African states. In Saudi Arabia, names that sound very 
clearly Shi’a, such as Ruhollah, are simply not allowed.

Yemeni friends tell me that in Yemen, the female name Saud was used, and, of 
course, when these Yemeni women traveled to Saudi Arabia it was a major shock 
for Saudi people, who did not use Saud as a female name. At one point, it was 
impossible for these Yemeni women even to enter Saudi Arabia. Now, people do 
not name their daughters Saud in Yemen because they do not want to prevent their 
daughters from going to Saudi Arabia.

Let me refer to the first report on cases by the independent expert on minority 
issues of the Human Rights Commission. The independent expert was appointed in 
2005. So far, she has been able to submit only one report on cases, which is why the 
sample is so limited. Her report concerned the Christian minority communities in 
Iraq and the Berber minority community in Libya, both communities well known 
to face difficulties in their own country.

Another body of documentation tells us about the grave situation regarding 
freedom of religion and minority rights in the region: the concluding observations 
of the treaty bodies, in particular the Human Rights Committee and the Committee 
on the Elimination of Racial Discrimination. On this point, I would like to add 
that the bodies are able to respond when states report. Most Arab states have, in 
fact, ratified the International Covenant on Civil and Political Rights, with the 
exception of Comoros, Oman, Qatar, Saudi Arabia, and the United Arab Emirates. 
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Otherwise, all 22 states have ratified the covenant, with the exception of Palestine, 
which is not recognized as a sovereign state and therefore cannot ratify.

If we look at the possibility for individual complaint, however, which is 
interesting to examine because at present no regional mechanism exists, the record 
of the 22 members of the Arab League is not so good. In fact, only four Arab 
states provide their citizens with the possibility of “going to Geneva,” which is the 
equivalent of “going to Strasbourg.” These four states are Algeria, Djibouti, Libya, 
and Somalia.

Somalia signed the convention in 1990, basically at the time the regime was 
collapsing, as part of a hasty effort to gain international support. I do not think 
any Somali citizen has ever sent a complaint to Geneva, but miracles happen. 
Recently, a Somali judge was elected at the International Court of Justice, probably 
in complete ignorance of his own government, but his election is a good thing. It 
was interpreted by many Somalis as a possibility that one day the war criminals in 
their country will be judged because, having been isolated so much, they did not 
fully understand the distinction between the International Court of Justice and the 
International Criminal Court. 

I have mentioned the limitations in constitutions and the remedies that a number 
of Arab citizens or residents of Arab countries have been trying to find within the 
human rights machinery. What happens when these remedies are not sufficient? 
This is where regional arrangements become extremely important. Our office 
signed a memorandum of intent with the Arab League in 2002, based on which—
and at the request of the Arab League—we selected a group of five experts who 
were very familiar with the implementation of international norms and who were 
approved by the Arab League itself to give an expert view. The group comprised a 
Tunisian member from the Committee on the Rights of the Child (CRC), a Saudi 
member also from the CRC, an Algerian woman from the Working Group on 
Arbitrary Detention, a Qatari woman from the CRC, and an Egyptian member of 
the Human Rights Committee; it was a very qualified group of Arab experts and 
Muslims who could certainly relate very well to the culture of the Arab League 
countries.

The experts reviewed the draft that was ready at that time and prepared a 
written submission to the group of drafters that had been convened. The experts 
provided general comments first and then a proposal on how to modify, update, 
and complement the existing draft. About 70 percent of the experts’ draft was 
adopted. On the two articles about which I was asked to speak, which are article 
27 on minorities and article 30 on freedom of thought, belief, and religion, allow 
me to read the text of the draft. 

Article 25 in their draft reads as follows: “Minorities shall not be denied the 
right to enjoy their own culture, to use their own language, and to practice their 
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own religion. The exercise of these rights shall be governed by the law.” This text 
is drawn directly from international practice, and we have heard from Professor 
Allam about the reason a distinct wording was chosen. I will not elaborate because 
this is also a political process by sovereign states, and we at the UN ultimately 
have to submit to these decisions.

In article 30 on freedom of thought, belief, and religion, which was article 31 
in the draft of the UN group of experts, we also see some differences: “Everyone 
has a right to freedom of thought, conscience, and religion. No restrictions may 
be imposed on the exercise of such freedoms. Freedom to manifest one’s religion 
or beliefs or to perform his religious worship alone or with others shall be subject 
only to such limitations as are prescribed by law and are necessary in a democratic 
society to protect public safety, order, health, or morals or the fundamental rights 
and freedoms of others. Parents or guardians have the liberty to ensure the religious 
and moral education of their children in conformity with their own convictions.”

Again, you do see the differences. I think we must all wait until we see that 
document translated into English and can trace the reasoning of the decisions made 
by the group of the Arab League and also can compare all the different drafts and 
the reasons for adopting—or not adopting—some of the recommendations of the 
UN panel of experts.

In addition, I would like to draw your attention to the fact that the panel of 
experts did not simply work with their counterparts of the Arab League. They 
also suggested a whole range of additional measures that the Arab League should 
consider taking to strengthen its work in the field of human rights. Let me give you 
some of those measures. 

There was an appeal for the Arab states to speed up the process of ratification 
of all human rights covenants and to consider withdrawing their reservation. 
Moreover, all Arab states were called on to

• Set up a national institution for human rights

• Expand the terms of reference of the Arab Standing Committee on Human 
Rights as a specialized technical committee to allow it to examine the 
situation of human rights in all member states whether they had ratified the 
charter or not

• Convene a high-level Arab conference on human rights and ensure the 
broad participation in this conference of Arab civil societies

• Put a regular agenda item on human rights in meetings of the League of 
Arab States

• Develop cooperation with nongovernmental organizations and facilitate 
granting them observer status at the sessions of the standing committee
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• Reinforce the Department of Human Rights of the League of Arab States 
(which consists of only one person, who is very dedicated to human rights; 
but obviously for a large organization, more resources, human and material, 
could be put at that person’s disposal)

• Develop a specific program within the general secretariat

• Promote cooperation in the field of human rights with the competent 
organs of the United Nations and incorporate principles of human rights in 
schools

One of the most important items that we have yet to see is for the Arab League 
to put its own work in conformity with the Arab Charter on Human Rights. On 
this, I would also to draw your attention to the need for member states to consider 
revisiting the Arab Convention on the Suppression of Terrorism. A number of 
provisions are not in conformity with the Arab Charter. Second, in 2008, a few 
weeks before the entry into force of the charter, the Arab ministers of information 
adopted—not a binding treaty—but principles for organizing satellite broadcast 
and television transmission and reception in the Arab region. The document was 
introduced by Egypt and Saudi Arabia, and most human rights organizations have 
said it is in breach of the international obligations of most of the Arab states.

These are only principles, but they recommend very harsh measures. Al 
Jazeera, Al-Arabiya, and other channels have certainly had a very important role in 
raising awareness of human rights throughout the region; hence, the Arab League 
is recommending to its member states to restrict these freedoms. This document is 
rather disappointing, I would say, from an organization that at the same time took 
the very interesting important step of adopting the Arab Charter.

In conclusion, let me ask, what would be the possible role of the Arab 
commission that will be elected in 2009? I speak in terms of complementarity 
between the international level and the national level. I speak in terms of cross-
fertilization. Just one week ago in Geneva, we had a conference of representatives 
of various regional arrangements, including the gentlemen from the Arab League 
and representatives from the African systems, the Inter-American systems, the 
European systems, the future Asian systems, and nongovernmental organizations. 
One of the very important conclusions reached is that cross-fertilization is needed 
not only between all vertical levels but also at the horizontal level, between the 
different committees in Geneva and between the different regional organizations.

This conference is a way for the oldest institution, the European system, to 
pass on some of its heritage and experience to a system that is still in its infancy, 
which also means we should be patient with it. We should let this system develop 
at its own pace within the possibilities of the region. However, we can clearly rely 
on one rule: every single human rights institution, be it at the national or regional 
level, has pushed the limit of its mandate. Therefore, we should be optimistic.
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Comparative Perspectives on Religious 
Freedom in the Arab World: The Arab Charter, 

the Constitution of Qatar, and Other  
Arab Constitutions

Hassan Abdulrahim Y. H. Al-Sayed*

My presentation is divided into two parts. The first is about freedom of religion 
in the Qatari and some other Arab constitutions, and the second part is about the 
practice of religious freedom in Qatar. 

The Qatari constitution, which came into force in June 2005 after a public 
referendum, includes only one article in relation to freedom of religion. Article 50 
of the Qatari constitution states that freedom of worship or to practice religious 
rights is protected in accordance with the law and the requirements of protecting 
public policy and good morals. The article does not use the terms religion, belief, 
or faith, which may be interpreted to cover the right to change religion. Converting 
to another religion from Islam is considered apostasy, and the majority of scholars 
say that it is technically a capital offense. However, since 1930, no record exists of 
any execution or other punishments for such a reason in Qatar.

As in so many other Arab constitutions, the Qatari constitution refers the 
freedom of worship to the requirements of protecting public policy and good 
morals. I have some examples from other Arab constitutions.

In the constitution of Jordan from 1955, which is one of the oldest in the Arab 
countries, article 14 provides that the state shall safeguard the free exercise of all 
forms of worship and religious rights in accordance with the customs observed in 
the kingdom and unless such is inconsistent with public policy or good morals. In 
the Kuwaiti constitution, article 35 states that freedom of belief is absolute. The 
state protects the freedom of religion in accordance with the established customs, 
provided that it does not conflict with public policy or morals. The basic law in 
Oman, which is equivalent to an Omani constitution, and also the constitution in 
Bahrain are drafted in the same way. The constitutions of Sudan, the United Arab 
Emirates, Syria, and Palestine all go the same way. They use the words public 
policy and morals.

* Dr . Hassan Abdulrahim Y . H . Al-Sayed is professor of constitutional law and dean of the Faculty of Law at Qatar 
University . He earned his LLB from Kuwait University in 1993, his LLM in public law from University of Jordan 
in 1997, and his PhD in public law from Norwich Law School of the University of East Anglia in 2003 . Paper 
delivered at “Regional Human Rights Mechanisms: The European Convention on Human Rights and the Arab 
Charter on Human Rights,” International Conference, Bologna, Italy, 2-3 December 2008 .
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But what do the terms public policy and good morals mean? The term public 
policy is defined by many Arab law scholars as a number of fundamental public 
interests that are essential for society; when conflicts occur between personal 
interest and public interest, the latter should prevail. The concept of public interest 
differs from one country to another and from one time to another. The term good 
morals is defined as the minimum standard of moral principles that is agreed to 
by society for the purpose of protecting that society’s ethical values. Like public 
policy, the term good morals is changeable and variable from time to time and from 
one country to another. As a result, no definitive definition exists of these terms. 
This lack of definition may be abused in practice to obstruct religious freedom.

Some cases from Egypt’s Supreme Constitutional Court illustrate my point. 
They are based on this terminology about public policy and morals, which they 
used to forbid non-Islamic religions, meaning that Jews and Christians cannot 
practice their religion in public. They can do so in private but not in public.

In contrast, the Arab Charter on Human Rights states in article 30, paragraph 
2, that the “freedom to manifest one’s religion or beliefs or to perform religious 
observances, either alone or in community with others, shall be subject only to 
such limitations as are prescribed by law and are necessary in a tolerant society 
that respects human rights and freedoms for the protection of public safety, public 
order, public health or morals, or the fundamental rights and freedoms of others.” 
Thus, the charter requires that any restriction on such freedom should be by law 
and that restrictions should be only those necessary to protect public safety, public 
order, health, morals, and fundamental rights and freedom of others.

Like the Qatari constitution and other Arab constitutions, the charter uses the 
terms public order and morals. So is there any difference between them? In the 
Arab constitution, protection of the freedom of religion is in accordance with 
public policy and morals. In the charter, restrictions in the freedom of religion are 
in accordance with public policy and morals. In my review, the results are equal, 
and at the end of the day, both of them lead to imposing restrictions on freedom.

I should also mention something positive about the Arab Charter. The importance 
of article 30, paragraph 2, is the requirement that any restriction should be by 
law. It means the restrictions come through parliaments and are in written and 
published rules, so everyone can be aware of these restrictions and the committee 
of the Arab League can monitor whether such restrictions are necessary to protect 
public policy and morals. These requirements are similar to those of the 1981 
United Nations Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief, which in article 1 provides, “Freedom 
to manifest one’s religion or belief may be subject only to such limitations as 
are prescribed by law and are necessary to protect public safety, order, health, or 
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morals or the fundamental rights and freedoms of others.” These things deserve 
further study.

The second part of my presentation deals with religious freedom in Qatar. I 
collected this information from the Ministry of Interior and National Committee of 
Human Rights in Qatar and also from the Internet, including the U.S. Department 
of State’s International Religious Freedom Report for 2008. The state religion is 
Islam, as interpreted by the conservative Hanbali order of the Sunni branch. The 
population of Qatar is estimated at 1.5 million as of 2008; 270,000 are citizens. 
All Qataris are Muslims. Sunni Muslims account for 90 percent, and Shi’as for 
10 percent. Noncitizens include individuals from South and East Asia and Arab 
countries working on temporary employment contracts; 70 percent of them are 
single males, and the remaining come with their family members.

The following faiths are represented in Qatar: Sunni and Shi’a Muslims, 
Christians, Hindus, Buddhists, and Baha’is. The Christian community is a diverse 
mix of Indians, Filipinos, Arabs, and Westerners; it includes Catholic, Orthodox, 
Coptic, Anglican, and other Protestant religions. The Hindu community is from 
India, Buddhists are from South and East Asia, and Baha’is are from Iran. Generally 
amicable relations exist among persons of different religious beliefs.

Shi’as practice most aspects of their faith freely, and they may organize 
traditional Shi’a ceremonies and perform rites. In 2005, a new court division 
panel was established in the courts for Shi’as. The division court decides cases 
in the areas of marriage, divorce, inheritance, and related disputes. No Shi’as are 
employed in Sunni national security positions.

Regarding Christians, the government has given legal status to Catholic and 
Anglican, Orthodox, Coptic, and many Asian Christian denominations. It maintains 
an official list of approved religious congregations. In 2005, representatives of the 
Christian Church in Qatar signed an agreement with the government of Qatar for 
a 50-year lease on a large piece of property in Doha on which they intend to erect 
six churches.

The government does not permit Hindus, Buddhists, and Baha’is to operate as 
freely as Christian congregations, and they were not allowed to rent space to hold 
their services publicly. The government regulates the publication, importation, 
and distribution of non-Islamic religious literature. Individuals and religious 
institutions are allowed to import Bibles and other religious items for personal or 
congregational use. 
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Overview of Economic, Social, and Cultural 
Rights from an International Perspective

Vinodh Jaichand*

Today I will look at what we will call the overview of economic, social, and 
cultural rights from an international perspective with a view to placing it into a 
context for all of us to understand.

If I am a bit elementary about some of these details, please bear with me as I 
go first through some history. Today is the anniversary of the Cairo Declaration. 
December 10, 2008, was the 60th anniversary of the Universal Declaration, and 
at times like this, we have a tendency to celebrate. What are we celebrating is the 
question. I am going to discuss some of the similarities and differences between 
the great debate some 60 years ago in the United Nations about economic, social, 
and cultural rights as opposed to civil and political rights and the mainly western 
liberal view of what are human rights.

I will then move on to some of the cases for full human rights protection status to 
be granted to economic, social, and cultural rights, both in the domestic and in the 
regional arenas. Dr. Hashemi has already raised the issue about regional protection 
in the African system, and I will just allude to that very briefly. Finally, I will 
ask prospectively, “What does the future hold?” in light of the new opportunities 
presented by the Optional Protocol to the International Covenant on Economic, 
Social, and Cultural Rights. 

In 1947, with the United Nations (UN) Commission on Human Rights, various 
nations were given the brief to try to put together the ultimate compendium on 
human rights, and that document became the Universal Declaration of Human 
Rights.

The General Assembly’s original intent was to present one declaration and one 
covenant simultaneously, but history has proven that the best-laid plans do not 
always work out as intended. In fact, the commission’s efforts to try to parallel the 
rights contained in the Universal Declaration went a little bit asunder. By 1951, 
the General Assembly asked for a division between the International Covenant on 
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Civil and Political Rights (ICCPR) and the International Covenant on Economic, 
Social, and Cultural Rights (ICESCR). That division essentially resulted from an 
ideological war between the Communist states and the western European countries.

This division has come into sharper focus with more recent research undertaken 
to celebrate the 60th anniversary of the Universal Declaration of Human Rights, 
mainly in Europe. A colleague and I coedited a text in which we looked at 27 
European Union states, three external institutions (the Council of Europe, the 
European Union, and the Organisation of Security and Co-operation in Europe), 
plus an external view from abroad of how the Universal Declaration was received 
in Europe from 1948 to the present. By received, we mean not just the applause 
people give on the day of an anniversary as or the credit states take about the good 
work that they do, but rather the way in which this document was integrated into 
the life of Europeans.

In the commission’s work, history itself submits the final drafts. Most states 
take a dilatory approach on human rights because they fear being tied down by 
international norms. This fear means that it takes a long time for norms to actually 
adhere and come into force. So the covenants take another 10 years to enter into 
force. Today, 164 states are signatories to the civil and political rights covenant and 
160 to the economic, social, and cultural rights document. 

The documents have some similarities and differences. The primary similarity 
is the right to self-determination in article 1—both documents have it—which 
clearly says that states freely pursue their own economic status—that is, economic, 
social, and cultural development—and their own political status. That point now 
seems to be noncontentious. Essentially, western liberal states said the right to self-
determination was mainly for countries under colonial domination. The notions of 
colonial domination have evolved since then, in ways we cannot discuss fully, but 
that is a common article between both documents.

Hence, civil and political rights are seen as rights that the states parties have 
to respect and ensure to all individuals, whereas states have only to take steps to 
progressively realize economic, social, and cultural rights. In other words, they 
undertake a very long process to try to create rights that are likely to become 
enforceable quickly. This is a long way of explaining that states have difficulty 
with human rights. Moreover, numerous arguments were made about why this 
should be so, and these arguments went all the way through the negative rights and 
positive obligations of states. Essentially, state intervention and the role of the state 
became a big point of discussion, and that discussion is still relevant discussion in 
the light of development so far.

Some duties that evolved were that states were to intervene to create rights to 
free elections, to provide court systems, and to bear the cost of providing such 
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systems. Some have argued that economic, social, and cultural rights are far too 
costly because states have to impose more taxation and create a range of other sorts 
of bogeys. But, in fact, the function of a state, the duty of a state to its citizen, is 
expensive. The state has a number of institutions that it creates, which are costly. 
And what is the role and function of courts in this argument? The western liberal 
states have difficulty with actually recognizing economic, social, and cultural rights 
as full rights. They see them as progressive rights—rights to be created at some 
time in the future. So a dichotomy exists that will need to be addressed eventually.

Then, there is talk about indivisibility of rights. This talk is common UN speak. 
It is nice shorthand language to say that all rights are indivisible, interdependent, 
and interrelated. Originally, the intent was that there should be one group of rights, 
but this discussion had to be restarted because of their division. The bifurcation 
simply took place because of a Cold War ideology issue. What is the residue of that 
bifurcation? It is that we have forgotten what the war was about, but we think that 
there is language of rights; of gradations of rights; and of first-generation, second-
generation, and third-generation rights. 

Another view can be taken. Look at the derogation clause. In terms of a 
general principle of international human rights law, states may derogate from their 
responsibilities in times of emergency. Article 4 of the ICCPR creates that right, 
but the ICESCR has no comparable provision. So does that absence of language 
mean a state can derogate from these rights? If so, when and how? 

These are all arguments made by academics to try to bolster the importance of 
economic, social, and cultural rights. But both covenants deal with large degrees 
of overlap—trade union rights, cultural rights, and protection of ethnic minorities.

Another view is that, if these are just to be enforced, then maybe they should be 
enforced through the prism or the small-viewer vision of civil and political rights. 
For example, a liberal view of the right to life means you need food, housing, 
education, and the like. Some domestic systems hold that view.

So here is a summary of the differences between the documents: Civil and 
political rights are something that states need to respect. Without them, no human 
rights discussion occurs. Civil and political rights are absolute—immediate is the 
language. They are justiciable in courts because such rights must be prosecuted. 
They are free because they require negative action by states; because states have 
to not be engaged, states have to not prevent people from engaging in their civic 
duties.

In contrast, economic, social, and cultural rights have to be fulfilled, so they 
cost money. “We are implementing gradual realization,” states will essentially 
tell you. “We are working on it.” These rights are not justiciable; they are more 
political. I do not understand this argument or the liberal thinking that attempts to 
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define when human rights are not political. All human rights are political always. 
So economic, social, and cultural rights then go back in an anachronistic way to 
the earlier discussion. They are costly. And when people talk about welfare, it has 
a pejorative meaning. Welfare leaves us feeling as if we are giving donations to 
each other, to be kind to our citizens, when, in fact, the language of rights and of 
demand creates a duty that arises from a state function.

There is a range of other international documents that actually set out these 
duties: the International Labour Organization’s declaration on workers’ rights, 
the Convention on the Rights of the Child, and the treaty protecting women 
from discrimination, which has 186 states parties. The social rights themselves 
are protected not only in the international covenant but also in the other allied 
documents I alluded to and by economic rights.

The right to property is very interesting. The Universal Declaration is the 
only international document that protects the right to property. There is no such 
protection at the international level in either the ICCPR or the ICESCR. Usually 
when states start drafting their constitutions, the first thing they want to do is to 
protect property. Of course, they mean protect the rights of the existing holders to 
property.

The other view, which is emerging from an economic, social, and cultural 
rights perspective, is “What are the rights of those who do not have property to get 
property and obtain property?” So there is a clash of ideology. The reason that the 
right to obtain property is not in the other two covenants is again because of Cold 
War ideology. Somehow, this ideology has not left us. 

What are the obligations of the states with respect to the right to work, the right 
to social security and the like, and the cultural right to protections? I think general 
commentary actually very clear about these rights. The states are obligated to 
undertake the guarantee that these rights will be exercised without discrimination. 
The states are obligated to take steps to achieve this result. What are these steps 
and how do the states take them? That question is actually a little bit more difficult, 
because the steps should be concrete and targeted toward meeting obligations.

Most of the economic, social, and cultural rights programs require a long run 
into a program before you see any effect. Western democratic systems, as they 
are currently functioning (with terms of office limited to four or five years), 
militate against economic, social, and cultural rights because the current governing 
authority so often decides not to follow the agenda of the previous government 
and to change things. This change would ignore large aspects of protection. Of 
course, the government has a duty to take appropriate steps and to provide judicial 
remedies.
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Other ways to protect economic, social, and cultural rights exist through the 
courts, raising the whole question of justiciability. For example, there is the 
Scandinavian concept of the ombudsman, who is accessible and capable of settling 
disputes without the courtroom drama and the need for actors to engage on behalf 
of others. With an ombudsman, individuals can represent themselves. There is the 
possibility of human rights commissions, which can be facilitative in bridging the 
gap between need and want and resources. National reports are sometimes required 
at the international level, which monitor indicators of economic, social, and cultural 
rights, and nongovernmental organizations also have a role and function.

When we looked at the regional system of the African Charter on Human and 
Peoples’ Rights, it debunked the big debate about not mixing economic, social, 
and cultural rights with civil and political rights, because it has no bifurcation. 
One charter protects all rights together. Dignity is also a cross-cutting issue that 
creates the sense of interconnectedness and seamlessness that is so important in the 
discussion of human rights. Sometimes, western liberal language in human rights is 
polarizing by creating a division between individuals and the state apparatus. The 
African Charter is also different in the sense that the approach is based more on 
a culture of communitarianism rather than the kind of individual-centered, liberal 
approach of human rights where the individual’s right alone matters, not the right 
of the whole community. These aspects were all linked at some earlier point when 
we looked at the European view. 

Now, I will move to the research that we did for our recent book (60 Years of 
the Universal Declaration of Human Rights in Europe, Intersentia, 2009). When 
Europe talks about protecting human rights, the language used is very interesting. 
Our research shows that when Europeans talk of human rights they mean European 
human rights and the European Convention on Human Rights. But if you examine 
the European Convention on Human Rights, you find that it is in fact not equal to 
the Universal Declaration of Human Rights. In fact, it is the Universal Declaration 
of Human Rights minus the economic, social, and cultural rights. And that very 
important point leads to a number of other conclusions.

Although when Europeans talk about human rights, they are referring to those 
in the European Convention, with respect to foreign policy, European countries in 
fact use the Universal Declaration of Human Rights. So the full complement of 
rights is demanded from those that they will engage with, but for regional purposes 
demands are fewer.

Our research from Cyprus indicated that just before the Universal Declaration 
was to be adopted, resolution D was attached—a very obscure statement. If you 
look at the text of the Universal Declaration, you will not find resolution D in 
it at all. You need to go to the UN document. Resolution D is a very innocuous 
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statement where all states parties undertake to publicize widely all human rights in 
their respective countries. Now, that seems okay. What’s wrong with that?

Actually, the United States proposed that resolution to embarrass the Communist 
states. The research indicates that it not only embarrassed that group but also 
Britain, France, and Belgium, which held a secret meeting just before resolution D 
was going to be passed with the pact of the Universal Declaration to consider how 
to suppress its publication in their territories. Britain, France, and Belgium: I just 
mention three because those are three states parties that were present at the time of 
the drafting of the Universal Declaration.

Now, if you put aside the lack of human rights in those colonies since 1947 
and just consider the influence of the inherited legal system, you will find a deficit 
already exists. Our book does not go into detail about the other colonial influences 
on the legal systems. But the point is that within the regional system, Europe 
does not have one view of human rights. It has the viewpoint of the European 
Convention.

The African Charter presents another view. Some case law comes from 
commission hearings, and I would just quickly look at the Social and Economic 
Rights Action Center case, where Shell was found guilty of allowing economic, 
social, and cultural degradation of the land as a result of oil mining. The main 
point here is that the commission says very clearly it will enforce all rights that 
are contained in the charter because it believes they are actual rights, including 
economic, social, and cultural rights. It says that it understands that it has a duty to 
the African people, and that is an important aspect for us to consider.

When international norms become part of a domestic system, they are 
internalized, and they become useful tools for justiciability. Justiciability or courts 
may not be the only solvers of human rights problems. There are other ways to deal 
with such problems too. The question of justiciability sometimes raises its head as 
the only issue to be discussed, which is not true.

Look at the two examples of South Africa and India. One had its constitutional 
space; the other does not have constitutional space. But their approaches have been 
different. 

In three South African cases, consider what we call the reasonableness of state 
policy. First is the case of a man who needed kidney dialysis very quickly and 
did not get it on time. He relied on his right to health provision, which is part of 
the country’s constitution. South Africa has not ratified the ICESCR. The court 
had to look at the case and did what is called a rationality review. Essentially, the 
court said (a) resources are limited, (b) the state has a policy, and (c) the policy is 
reasonable. It denied the man the dialysis and, of course, he died.
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The Grootboom case considered the right to housing. A woman living with 
children in land that got swamped by water all the time moved the house into 
another area, got kicked off that, and finally the court said that the state’s approach 
to the housing of poor people was unreasonable. It condemned the policy itself. 
The irony here is that even though Mrs. Irene Grootboom won the case, she is now 
dead because she was not able to receive a house in time and her illnesses were 
linked to the environment in which she lived. But the court said that the state must 
take legislative measures to achieve the intended housing result. Sometimes states 
have a tendency to play the game rather than create the result.

The Treatment Action Campaign case involved state denial of nevirapine—a 
drug likely to prevent HIV/AIDS transmission—to pregnant mothers. The court 
found the state’s policy regarding administration of the drug to be unreasonable. 
Here, the court tried to circumvent other engagements likely to be encountered 
in the adjudication process by saying it recognized its own limited competence 
because it may not always be able to attend to each of these aspects all the time. 
But it said, nevertheless, the question of reasonableness is something that the court 
can actually address.

The Indian cases go to directive principles of state policy where the constitution 
essentially says that courts may not intervene. Other parts of the world have such 
provisions. In India, the provision appeared not really to be an obstacle because 
these cases took the right to life to mean the right to housing, the right to health, 
the right to shelter, and, I think, the right to education. 

I said at the very beginning that anniversaries are times for celebration, and we 
can now look a little bit more forward to the Optional Protocol to the International 
Covenant on Economic, Social and Cultural Rights, adopted by the General 
Assembly in December 2008, that opens for signature in 2009 and will provide 
another forum to hear individual complaints related to issues under the ICESCR. 
All the difficulties I have outlined so far indicate not just the lack of political will 
that so many of our colleagues have raised but also the obfuscation of such obvious 
details that get buried over the years.

If the Universal Declaration of Human Rights is 60 years old, and if today is the 
anniversary of the Cairo Declaration and we are still concerned about the amount 
of progress that we are making, we can consider one of the issues that was raised 
in discussion at the Irish Centre for Human Rights by Irene Khan from Amnesty 
International: Is the Universal Declaration ready for pension? Because at the age 
of 60, it is pension time. Ms. Khan answered that question by saying, not quite yet.

I ask the other question. How can you consider retirement for the Universal 
Declaration of Human Rights at the age of 60? In 1948, the European states said 
they would rather go with their traditional rights than look at the newer rights. How 
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new is something that is 60 years old? If it is considered new, it is probably going 
to be pensioned off before it has even had a life.

I think these historical excursions from time to time make for good academic 
exercises, but they leave us with an obvious question in our minds: What more 
do we need to do to implement? Because the devil is in the details; the details 
are in the implementation. Further implementation by states may overcome the 
initial constraints of history and what I consider false categorization of the first-
generation, second-generation, and third-generation rights.
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Expanding the Human Rights Discourse: 
Religion, Culture, and Development: Purifying 
the Concept of Development: The Vocation of 

Religion and Culture
Edward Alam*

The concept of development today is complex and powerful in many arenas. 
One such arena is that of international human rights, because in the arena of 
international human rights, questions regarding economic, social, and political 
development are interrelated. But not all that goes under the name of development 
is indeed authentic development. The purpose of this paper is to shed some light on 
what ultimately and essentially constitutes authentic development.

I assume that the values of the Universal Declaration of Human Rights and 
the values embedded in the great world religions are the general standards by 
which authentic development should be distinguished from its counterfeits. This 
assumption implies a further one—namely that the values of the world’s great 
religious cultures are reflected in and, to some extent, pave the way for the values 
expressed in the Universal Declaration. These assumptions demand clarification.

Many people argue that the Universal Declaration—like the major rights 
documents that preceded and influenced it, the French Declaration of the Rights of 
Man and the Bill of Rights—was not really a universal declaration at all but merely 
a western declaration. This claim may be somewhat accurate when it comes to 
those early rights documents. For example, although the French Declaration of the 
Rights of Man stated that it was not only addressing itself to French citizens but 
to all men without exception, some evidence suggests that it was not universalism 
but nationalism that guided the French. The American authors of the Bill of Rights 
similarly were guided by western nationalism. However, the same is probably 
not true of the Universal Declaration of Human Rights. There is no evidence 
whatsoever that any western form of nationalism played even the slightest role in 
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the writing of the Universal Declaration. On the contrary, its unequivocal goal, not 
only in words but in deeds, was to be universal.

In fact, two of its chief architects were from the east. One, a Lebanese national 
named Charles Malik, was a traditional Eastern Orthodox Christian who had a 
deep appreciation not only for eastern and western Christianity but for all of the 
world’s great religious cultures. The other, a Chinese national named P. C. Chang, 
gave well-known lectures in Turkey on the cohesion and reciprocal influences 
between the Chinese and Arabic cultures during the early 1940s.

Moreover, one could also make the case that the authors of the French Declaration 
and the Bill of Rights, in rejecting theism in favor of exclusive humanism and 
deism, were unwittingly working against universalism. Their humanism and deism 
in fact grows out of a more myopic form of western Christianity, which could 
be described generally as reformed Christianity. One could intelligibly argue that 
exclusive humanism and deism are more commensurate with a universal vision 
of human rights than theism is, especially if the particular brand of theism tends 
to be exclusive. But I would argue that a truly universal vision of human rights 
must be grounded in a vision of all the peoples of the world as one family and that 
such a vision is unrealistic and lacks teeth apart from the theism of the Abrahamic 
religious cultures. This kind of inclusive and universal theism, moreover, when 
grasped deeply, resonates well with some of the most profound metaphysical 
and ontological insights in the Hindu, Taoist, and even Buddhist religious and 
philosophical traditions.

At any rate, my task here is not to compare and contrast the philosophical 
presuppositions of the major rights documents over the past two centuries nor to 
describe precisely how Abrahamic theism is commensurate with mainline Chinese 
and Indian religious insights. I simply intend to reveal from the outset the standard 
I am using to judge whether development is authentic. Development is authentic 
when the values of the Universal Declaration of Human Rights and those of the 
great religious cultures of the world are upheld. These values are complementary, 
and when they are not upheld, there is no true development.

This claim is open to attack on many fronts, not the least of which is that talk 
about the value of the world’s great religious traditions and cultures lacks meaning 
because it is too vague. Certainly Hinduism, Daoism, Judaism, Christianity, 
Buddhism, and Islam are extremely complex and varied. None of these religions 
is monolithic, and there are obvious differences among them even with respect to 
what they value. But there is also a fundamental commensurability among them 
regarding a number of core values. One of these values concerns what I shall 
describe as integral human development.
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For the world’s great religious cultures, human life is precious and sacred and 
must be given priority over all other forms of life. But at the same time, human 
development cannot be considered apart from the development of other life 
forms, because development must be integral and must address the nature of the 
human being, which, according to another key value present in all the world’s 
great religious cultures, is not only psychological, mental, and spiritual but also 
physical. Hence, ecological and environmental development is vital to integral 
human development. Echoes of the ancient saying, “If the Earth is our mother, 
he who would rape her is a monster and ought to be destroyed,” resonate from all 
religious cultures.

But though the physical nature of the human being is central and important, 
the great religious traditions also adhere to a philosophical anthropology that is 
hierarchical, reflecting and complementing the hierarchy present in the cosmos 
itself. Spirit hovers above the corporeal and even the mental and psychological, 
giving guidance and providing unity. Without spirit, development digresses into 
the mere accumulation of physical wealth. An anthropology that gives spirit 
priority but does not neglect or degrade the physical strikes the proper hierarchical 
balance and gives rise to what is perhaps the key value that captures the very 
essence of authentic development—namely, the insight and conviction that human 
life is simply too vast, too mysterious, too tragic, too joyful, and too meaningful to 
be limited to a mere 70 or 80 years on Earth.

I do not claim, of course, that the world’s great religious cultures all have the 
same eschatology nor that there are direct eschatological teachings in the Universal 
Declaration. I simply point out that the eschatological perspective is present in 
both. In the world’s great religions, the eschatological perspective is explicit and 
central. In the Universal Declaration, it is implicit but still operative.

In short, authentic development necessitates a transcendent vision of humanity 
that guards against two opposite and fatal errors. The first is that human beings 
can develop and progress exclusively through their own powers. The second is 
that development can simply and instantly be received without any creative effort 
whatsoever on the part of the receiver. A transcendent vision of humanity, however, 
reminds us that we are responsible for the life we have been given without losing 
sight of the fact that this life is not totally and exclusively ours precisely because 
it has been given.

Martin Heidegger’s distinction between the self and the I is extremely helpful 
here. The self is given—we have nothing to do with it—but we are responsible 
for the I that the self becomes. The ability to freely respond to the gift of the 
self is the essence of responsibility. As the etymology of the word itself connotes, 
responsibility is the ability to respond. It therefore presupposes free agency and a 
philosophical anthropology that is radically hierarchical.



128 Selected Workshop Presentations and Proceedings

But in our response, we must be aware that we are responding to something we 
have received and therefore something for which we are not totally responsible. 
Something—or perhaps someone—over and above us must also share in the 
responsibility, because we did not bring ourselves into being. Nevertheless, we do 
bring our I into being out of the self we have received. This something or someone 
must be transcendent to us precisely because we are not the explanation of our 
own existence. This transcendent view of the human reminds us that development 
cannot possibly be a matter of developing on my own through my own powers 
precisely because I am not the total explanation of myself. I do not really even 
fully belong to myself. And at the same time, it paradoxically reminds me that the 
I that I bring into being is ultimately and radically and completely up to me.

This view, moreover, can and must be extended from I to we for the very same 
reason that we receive our being—ourselves—from and through others. Thus, 
the I that I become is intimately connected to the we that we become. Or as the 
great Fyodor Dostoevsky expressed it with stunning accuracy in The Brothers 
Karamazov, “We are all responsible for all.”

I would like to conclude by referring to the work of a remarkable thinker, 
Amartya Sen, who has provided us with an up-to-date and truly penetrating 
analysis of the concept of development. The title of this great work says it all: 
Development as Freedom. This work complements some of the things I have tried 
to argue for in this brief presentation. As a Nobel Prize winner in economics and 
someone who admits that he is skeptical of other worldly matters, Sen’s reflections 
on development carry incredible weight, for his claim is that, although the rise in 
personal incomes, industrialization, gross national product, social modernization, 
and technological advance are crucial as the means of development, they should 
not be turned into the ultimate purpose or ends of development. For him, the 
purpose of development is the expansion of genuine human freedom—or, more 
radically, development is freedom. When we turn the means of development into 
the end, he argues, the concept becomes dangerously narrow and not worthy of a 
human nature that longs for those genuine freedoms that enable us to live a long, 
healthy, and happy life.

I agree totally with Sen’s attempt to broaden the concept of development but 
would go even further and argue that by having recourse to the vast intellectual 
and moral insights of the world’s living religious cultures, which are embodied to 
some extent in the Universal Declaration of Human Rights, we can do more than 
simply broaden the concept. We can deepen it, give it breathing space, and thus 
purify it. The true vocation of religion and culture is to help development become 
worthy of the greatest aspirations dwelling deep within human nature—the desire 
not only for the real freedoms necessary for a long, healthy, and happy life but also 
for infinite freedom and for life eternal. 
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Islamic Jurisprudence in Protection of  
Social and Cultural Rights

Nazeem Goolam*

I’m just going to highlight perhaps a few points. Dr. Jaichand spoke about the 
great debate. The concept of human rights in Islam, indeed of western rights, is the 
same. The ultimate purpose of all human rights is the attainment of human dignity. 
As Mrs. Ibrahim said, we have unifying value. We have common values and we 
have to stick to them, but the fundamental difference in the great debate is that 
in the secular system, there is no God. The secular system is solely about human 
rights and using only human reason. In the Islamic debate, there is a transcendental 
view. We have human rights because we believe in God. So we have a unifying 
with respect to what is common, but we also have that fundamental and great 
debate.

As I looked through the program and thought about this conference, I noticed 
that we are talking about Islamic human rights, but the whole concept in Islam is 
one of duties. It is based, first, on duties toward Allah and, second, on a human 
being’s duties toward his or her fellow human beings. So in Islam, before we can 
even talk about human rights, we probably need to talk about human duties. And 
I think that is one of the other fundamental differences that I have with Professor 
Jaichand.

The individual is paramount in all nonwestern systems, be it Maori from New 
Zealand, African, Red Indian, or Islamic. All the nonwestern systems tend to 
concentrate on the communitarian approach—the importance of society, and that 
is another fundamental difference in the great debate.

A few years ago, a judge of the International Court of Justice asserted that at the 
core of all Islamic values are the human being’s duties toward Allah and toward 
fellow human beings. So in Islam, the emphasis is on the vertical relationship 
between human beings, and in the western system—the secular system—the 
emphasis is on the horizontal relationship between human beings.

* Nazeem Goolam is Associate Professor, Faculty of Law, Rhodes University, Grahamstown, South Africa . Paper 
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I want to make one more comment on this great debate. Abdul Aziz Said says 
that the Islamic concept of human rights is based on haqq. The Arabic word haqq 
could mean truth, justice, or duty. It is the word of the divine. Haqq is God, so 
the essential characteristic in Islam is of obligations. Since Islamic human rights 
coincide with the adoption of the Cairo Declaration on Human Rights on August 
5, 1990, perhaps it is apt to revisit some of our memories of the Cairo Declaration. 
The preamble states, “Whereas the human rights decreed by the Divine Law aim at 
conferring dignity and honor on mankind”—it should say humankind nowadays—
“and are designed to eliminate oppression and injustice …” it is “our obligation 
to establish an Islamic order …wherein all economic resources shall be treated as 
Divine blessings.” 

All property is owned by Allah. We are merely in trust of that property—those 
economic resources. Therefore, at the heart of Islamic thinking and of Islamic 
jurisprudence is the concept of sharing and caring: sharing our property, sharing 
our economic resources—the concept of economic justice. In fact, we talk about 
rights, but before we talk about rights, we look at duties. And for me, all those 
duties are then based on the fundamental maqasid of Islam, which is the attainment 
of justice. And probably the most relevant concept of justice is socioeconomic 
justice and distributive justice.

Many examples exist in the teachings of the Prophet of distributive justice. For 
example, his teachings always said eat what you need and share the rest with the 
poor people. Stick to your basic needs in life—we all are so consumeristic today. 
Islamic teaching is thus—stick to your basic needs, and what you do not need, 
share with the poor. This is the original teaching in Islam and in the life of the 
Prophet of socioeconomic and distributive justice. Again, the idea of rights and 
duties is based on the idea of justice in Islam.

Talking about socioeconomic and distributive justice, the Prophet said to spend 
what you have—spend what is surplus, after meeting your essential needs.” This 
is, in fact, a principle of the Qur’an. One of the great philosopher-poets of the 
Indo-Pak subcontinent, Mohamed Iqbal, shows in these verses the real alternative 
to communism. In a just society, one should not have more than what is necessary 
to meet one’s basic needs. The surplus should be given away to those whose basic 
needs are not fulfilled.

And I think of the work of Dr. Muhammad Yunus and the Grameen Bank’s 
microcredit lending as a current example. Dr. Yunus talks about poverty as a threat 
to peace, and indeed, as Dr. Jaichand said, you cannot talk about first-generation 
rights, civil and political, without first satisfying socioeconomic rights. If you are 
hungry, if you do not have a good standard of living, if you are not educated, then 
all the first-generation rights mean nothing.
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So how do we progressively realize these things? Some of the concepts of 
Muhammad Yunus and the Grameen Bank are based on principles of trust and 
solidarity—on social consciousness—and Dr. Yunus says poverty is a threat to 
peace.

How can we progressively realize socioeconomic rights from an Islamic 
perspective? I think waqf is a very important concept in this context, and perhaps 
waqf is a system that stems from the idea of institutionalizing voluntary giving to 
guarantee sustainability. Once when Ibn Umar came to the Prophet and sought 
advice about what he should do with some land he had in Khaibar, the Prophet 
responded, “If you like, you may keep the property intact and give its produce 
as sadaqa” [charity]. I think that is used as one of the foundational hadith on the 
question of waqf and social development.

So perhaps we could use the concept of waqf and develop it more. In South 
Africa, we are starting. We have the Awqaf Institution, which could be used 
practically to progressively realize social, economic, and cultural rights in an 
Islamic context. 

Dr. Kamran Hashemi spoke about the Association of Southeast Asian Nations 
(ASEAN), and the African Charter on Human and Peoples’ Rights has also been 
mentioned. So perhaps the question I am asking is, what can we, in the Islamic 
community, learn from Africa? Because the only declaration in the world that 
speaks about rights and duties that I am aware of is the African charter and the 
American declaration as well. We, as Muslims, should have been the first to talk 
about rights and duties and the concept of justice before we get to the concept of 
rights.

What can we learn from the Declaration of the Basic Duties of ASEAN Peoples 
and Governments? Article 5 of the ASEAN Declaration has a very long section 
about social justice. I think that section is really crucial. Maybe we can learn much 
from the ASEAN Declaration.

I looked at an old book by Sheikh Mahmood Ahmad, a Pakistani, Social Justice 
in Islam, written in 1975. The book is devoted to the question of riba, of interest 
and economic justice. All our social and cultural rights are based on a just economic 
system. The whole question of interest, in fact, ties up our discussion here today. 

These concepts of economic justice, as I said, are found in verses of the Qur’an. 
The great scholar, Imām Al-Ghazālī, in his book, which was translated by Muhtar 
Holland in 1983 as The Duties of Brotherhood in Islam, listed the first two duties 
that form the foundation of economic and social justice as the duties of material 
assistance and personal aid.
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Now, in conclusion, I would just like to say one or two things on the way 
forward. What should be the way forward? 

First, we should teach human rights and Islamic jurisprudence, particularly to the 
western communities and at western universities from a comparative perspective, 
comparing western human rights systems to Islamic human rights systems. I did 
this in one of my articles on the cartoon controversy in 2006, where I looked at 
freedom of expression from an Islamic perspective—why the cartoon amounted to 
blasphemy and what are the limits—and freedom of expression from the western 
human rights perspective. Teaching comparative human rights and comparative 
jurisprudence not only in Muslim countries but also in the western world is very, 
very important.

Then there are also the types of issues that western people often ask about, 
such as what happened in Sudan recently, where a woman is now charged with 
dressing indecently because she wore trousers. That type of thing western students 
and western people often want to debate, and they want to know our views on this. 

I think we need to teach the real Islam, to make people understand and to allay 
western misconceptions about what Islam and Islamic law and Islamic human 
rights are. 
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The Right to Education: International 
Standards and Best Practices

Ghassan Khalil*

The right to education was declared in 1948 for the first time in international law 
in the Universal Declaration of Human Rights (UDHR) and specifically in article 
26. It is very important to mention, however, that, by its nature, the Universal 
Declaration of Human Rights declares rights; it does not establish rights. All the 
rights mentioned in the UDHR have existed since humanity has existed, but they 
were declared in 1948 with the knowledge that they have been violated over years 
and years. 

When we say “the right to education,” all of us do not necessarily mean the 
same thing all the time. What do I mean by that?

If I put the question in a different manner, I would say, how do we realize the 
right to education, which is mentioned in article 26 of the UDHR and was again 
strengthened in the International Covenant on Economic, Social, and Cultural 
Rights? Here I have to go back to what Vinodh Jaichand mentioned yesterday about 
the big problem that happened to human rights in 1948 when the declaration was 
voted on but not made a binding instrument, although later on it was considered as 
part of international customary law.

We had to wait until 1966 to have the two covenants, and in addition to that, 
the western bloc did not ratify the International Covenant on Economic, Social, 
and Cultural Rights and the eastern bloc did not ratify the International Covenant 
on Civil and Political Rights. So what happens to the right to education? In some 
western countries, human rights means civil and political rights. But education is 
part of the economic, social, and cultural rights. This is the first problem.

The second problem is what do we mean by the right to education? Is it the right 
to get into a school—that is, technically, in educational terms, to be enrolled in a 
school? Is this how the right to education is realized? Do we take the percentages 
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of how many children are enrolled in schools and measure the achievement of 
the right to education? Then we have another variable, which is what educational 
cycle are we talking about? Are we talking about primary education or secondary 
education?

If only primary education is compulsory, then the right to education will be 
achieved once 100 percent of children are enrolled in schools. That is what we call 
access . This concept prevailed when states, countries, and communities started 
thinking of education as a human right. And for a long time, enrollment rates were 
the key tool, even for the United Nations Educational, Scientific, and Cultural 
Organization (UNESCO), to measure the realization of education as a right of 
children. Attainment of the right was measured in terms of access: how many 
children, or what percentage of children, are in schools.

But when the UNESCO Convention against Discrimination in Education 
(CADE) was issued in 1960, it changed the equation, because that convention 
talks about equality in curricula, equality of capabilities and abilities of teachers, 
and equality of infrastructure. CADE also talks about the right of children from 
minorities to have the right to education fulfilled and about other areas that 
definitely reflect the rights aspect and what we call today the human rights–based 
approach to education.

So the right to education has evolved from 1948 to today. It has evolved a lot. It 
started with the access indicator, but now we talk about quality of education. After 
CADE in 1960 was the first time we started talking about a rights-based approach 
to education. In the rights-based approach to education, it is crucial to respect not 
only the access to but also the quality of education. We are concerned not only 
about whether children go to school but also about what kind of school children are 
attending and what kinds of curricula they are receiving; we care not only what the 
capabilities of teachers are but also what kind of treatment children receive from 
teachers. To go one step further, we recognize that children must be protected from 
abuse, exploitation, and violence.

I also need to mention the Convention on the Elimination of All Forms of 
Discrimination against Women, which entered into force in 1981. Article 10 of the 
convention is on education.

The main instrument that highlights the right to education is the Convention 
on the Rights of the Child. The Convention on the Rights of the Child, adopted in 
1989 by the General Assembly of the United Nations (UN), includes two articles 
on education, articles 28 and 29. 

But the whole educational process should be bound to the four general principles 
of the convention. The first two general principles are stipulated in article 2, which 
is the nondiscrimination provision, and article 3, which stipulates the best interests 



135The Protection Project Journal of Human Rights and Civil Society

of the child as a primary consideration. Article 6 sets out the right to survival and 
development, and article 12 the weight to be given the views of the child and the 
child’s right to participation in proceedings affecting the child. These four general 
principles of the convention should overrule the educational process—especially 
article 12, which is the article requiring respect of the views of the child. However, 
when the treaty body, the UN Committee on the Rights of the Child, adopted the 
four general principles, it called article 12 the right to participation because articles 
13, 14, 15, 16, and 17 are all about empowerment of children. The combination 
of article 12, which is the right to of the child to express his or her views, with 
article 13, which is the right for the child to have his or her own ideas; article 14, 
which is the freedom of the child to think and to reflect; and the empowering rights 
in articles 15, 16, and 17 creates empowerment plus respect for the views of the 
child. Therefore, the educational operation should be based on empowerment of 
children.

That is why, of course, children with disabilities also got the right for inclusion 
and minorities got the right not only to be in schools but also to preserve their 
culture, to preserve their own language, and to preserve their identity. Thus, a 
rights-based education has the obligation to preserve the identity of children, to 
preserve their culture—especially if they are from minority groups—and to respect 
children. Respect is the third element.

The first element was access, which is measured by percentages of enrollment 
in schools, mainly primary school; second was the quality of education, which is 
bound first by CADE and then by the UN Convention on the Rights of the Child, 
with its four general principles in addition to articles 28 and 29; and the third factor 
is the respect of the child in the learning environment. Everything that happens 
in school should respect the human rights of children. A school that has the best 
curriculum is not providing a rights-based education if it does not respect the child 
or if the child’s rights are subject to violation at the school. 

We have not yet mentioned ”Education for All”—a big slogan, a global 
slogan—which was articulated at the first World Conference on Education for 
All in Jomtien, Thailand, in 1990 and reaffirmed by the World Education Forum, 
meeting in Dakar, Senegal, in 2000. By launching the Education for All campaign, 
the international community has undertaken further obligations to make a rights-
based education accessible to all.

With these three factors in mind, we will now talk a bit about “best interests 
of the child.” When Dr. Mattar specifically requested that I include best interests 
of children, what immediately came to my mind was the inclusion of children 
with disabilities in education in Nepal, which was a great experience, and the 
community schools in Bangladesh.
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In 1971, when Bangladesh got its independence, education was driven by 
communities. The government did not have any schools at that time. Communities 
started teaching children, and teachers came from the community. Bangladesh 
achieved 97 to 98 percent enrollment of children in primary schools; Sri Lanka 
also achieved 100 percent primary education. .

And the experience in Nepal has been great. If you visit those schools where 
children with disabilities have been included, you will see a great achievement, 
but still it is not a national social policy yet. It is ad hoc. In other places, the 
same ad hoc experiences occur. Of course, some European countries, especially 
the Scandinavian countries, which have the best approaches in tolerance and peace 
education, have used similar approaches. But how can I compare Sweden with 
Nepal and come up with the best practice? Comparing them is mixing oranges and 
apples, comparing national policies and ad hoc experiences. 

Maybe it is unfair to compare developing countries to developed countries, but 
at the same time, we have to come up with a formula. So the formula I thought of 
was the three indicators, which are access, quality of education, and respect for 
the child in the learning environment—which is modern teaching and learning 
methods and rights-based education and education that respects the children as 
children, not as pupils or students only.

By access, of course, I mean enrollment. If we think of Europe, for example, 
most of the western European countries have achieved 100 percent enrollment. But 
another issue here is whether children are continuing after primary school. Many 
countries have very good enrollment rates in primary schools, but then the children 
start dropping out in very big numbers.

Another problem of access is that when a specific country has high enrollment 
rates in schools, minority groups, such as children with disabilities, must also 
be considered. Fifty percent of children not in school are usually children with 
disabilities. So where is the national policy to promote a rights-based education, 
which is an inclusive education?

Teachers also have to be considered; 18 million more teachers are needed by 
2015 for everyone to be educated. If we want to achieve education for all, we 
need 18 million more teachers. Half of the world’s out-of-school children live 
in communities where the language used in schools is different from that used at 
home, so a language barrier prevents access.

Access is important, but we have so much emphasis on access that we often 
do not think about quality and environment. Best practices can be thought of only 
if we consider the three factors together: access, quality, and respect within the 
learning environment. In my opinion, we cannot consider it best practice if we 
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have 100 percent enrollment of children in schools, but the quality is not good, 
or if the quality is good, but there is no respect within the learning environment 
for the child so the education provided is not a rights-based education aimed at 
empowering the child as a human being. The right to education is realized when 
the three components are combined and implemented together.

A study conducted by the Innocenti Research Centre in Florence listed 23 
countries considered the best in achieving rights-based education. Belgium is 
number one, followed by Canada, Poland, the Netherlands, and so forth. These 
countries are considered to combine the three indicators. 

How do we achieve education for all? Again, if we are talking about a rights-
based education, we cannot talk about access only. Unfortunately, in their reports, 
especially those reports going to UN treaty bodies, the Arab countries in general 
have been reflecting only on access, which is about 98 percent enrollment of 
children. But what happens in the schools, what about discrimination in education, 
and what about the equal opportunities for children in the country?

We are in Lebanon today. A law was passed in Lebanon in 1996 on compulsory 
entry-level and primary education? What has been achieved as a result of that 
law? Nothing. Nothing at all. Here, I think, it is the right time to say that a rights-
based education or the right to education is not only a slogan that we include in 
the constitution or in a certain law. Effective social policies to implement that right 
are crucial.

If a school-age child is in the street or in the park during school hours, then 
someone should be questioning the parents about why this child is not at school. 
Even if in the civil law system laws are concise, decrees should be issued later on 
dealing with implementation. In Lebanon, for example, a law exists, but the decree 
has not been issued.

We should all be asking in Lebanon and everywhere else, where are these 
decrees? It is not enough to have a slogan that declares the right. It is very important 
to know how we can achieve this right through a rights-based approach. Achieving 
education for all is not a simplistic process. It is about laws, about awareness, and 
about providing educational seats. In Lebanon, for example, take the project of the 
schooling map. Without the schooling map, how can we know how many schools 
are needed? In France, for example, every village with eight children has the right 
to a school—a school of the same quality of schools in Paris, not a school just to 
get children into it, without quality, without respect. This is what we mean by the 
right to education. 

From personal visits and interviews, I find the Scandinavian model for education 
a great model because it is a rights-based approach of tolerance, peace, and full 
respect for the child.
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The Spirit of Volunteerism: Where It Begins, 
How to Harness It, and What It Accomplishes: 

Volunteerism in the Chinese Context: 
Historical Perspectives

Jan Kiely*

I am a historian of modern China, and I have also lived in China, studied, and 
worked here since the early 1980s, off and on, for about eight years. When I was 
asked to prepare some thoughts for this workshop, it is from that perspective that I 
was thinking about a theme that I hope to convince you is relevant.

The first question that came to my mind as I was thinking about all the different 
things that are going on with the issue of volunteerism in China and the way it is 
being discussed now is where is Lei Feng?

That question is something that to our Chinese audience must make sense, 
but for many people around the world, it may seem very bizarre as a question. 
Who is Lei Feng, and why would he have anything to do with this topic? Until 
very recently in China, it would have been unthinkable to have a meeting like this 
without Lei Feng being here. Lei Feng would have been the key symbol of any 
such meeting. Certainly, when I look around the different meetings that I have 
just been mentioning in Beijing—the major 23rd International Conference on 
Volunteerism, the recent major events supported by Hu Jintao on philanthropy, 
the Clinton Global Initiative in Hong Kong—no mentions were made anywhere 
and none of the press reports were of Lei Feng. Lei Feng is not around anymore. 
Where is he?

Well, some people might say it is good that Lei Feng is not there. But I think 
(and maybe this is my vocational inclination as a historian) it is sometimes good to 
look backward when we want to think forward. So I want to talk a little bit about 
volunteerism and the tradition or history of Lei Feng so that we can think about 
how particular historical contexts and lessons will continue, in my view, to shape 
the way volunteerism will work in China and in the future.

* Jan Kiely is the American director of the Johns Hopkins University–Nanjing University Center in Nanjing, 
China . Previously he served as associate professor of history and Asian studies at Furman University in 
Greenville, South Carolina . He received his BA in East Asian studies from Yale University, his MA in Asian 
history from the University of Hawaii at Manoa, and his PhD in Chinese history from the University of 
California, Berkeley . Presentation delivered at “Volunteerism: Innovative Practices and Pathways for Future 
Engagement,” an international workshop, Nanjing, China, 8-9 December 2008 .
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First of all, how many of you have never heard of Lei Feng? I came to China 
as a high school student in 1982, and when I was learning Chinese in Chengdu, 
one of my first readers was a brief reader on the story of Lei Feng. Here is how the 
story went. 

Lei Feng is a boy born to a poor peasant family in 1940 in a destitute, backward, 
rural part of Hunan province. His closest family members are one after another 
abused and killed or driven to their deaths by capitalists, landlords, the Japanese 
invaders, and the Nationalists—that is, the Kuomintang army. Lei Feng is left an 
orphan, and he and his village are saved in the late 1940s by the People’s Liberation 
Army and, by extension, the glorious leadership of Chairman Mao Zedong and by 
the founding of the People’s Republic of China. As a result, Lei Feng is able to be 
clothed, he is able to be fed, he is educated in school, and finally he achieves his 
lifelong dream when he becomes a soldier in the People’s Liberation Army.

He becomes a truck driver in a transport unit of the People’s Liberation Army 
and thereupon he shows himself to be a person of great spirit. In fact, this is a term 
that comes to be associated with him, the “Lei Feng spirit”—somebody who is 
always selfless, somebody who is always helping others, somebody who is always 
volunteering and engaging in lots of extra work for his community. He helps old 
ladies cross the street, he counsels kids, he gets involved in all sorts of campaigns 
and movements, and he helps people whenever he can in all kinds of simple ways. 
He is honest, sincere, pure hearted, and so frugal that he spares cloth and thread 
and the tiniest little bits of his salary to donate to the Communist Party and to 
different movements. He is always joyful in his work and in serving the people.

One day, on August 15, 1962, Lei Feng is helping to back up a truck. He is 
posted in Manchuria in Liaoning, and the truck somehow hits a utility pole. The 
pole falls, it hits him on the head, and he dies. That is the story of Lei Feng. On 
the last page of the book, as I remember, he is being celebrated by Chairman Mao.

When I was 17 years old, I found many parts of that story hard to believe. And 
there have been a lot of hard things to swallow about this story for many people 
inside China and out ever since. Could Lei Feng really be so good? Could he be so 
selfless? Why were there so many photographs of the seemingly obscure People’s 
Liberation Army soldier at a time when cameras were so rare and film was so 
expensive? Did this person really exist?

Many foreign scholars came to the conclusion that, in fact, he was entirely 
fictitious. A lot of people thought that his story was the most unsubtle of propaganda. 
Lei Feng, in effect, was pronounced by many foreign scholars and eventually by 
many scholars in China as well to be a kind of Maoist saint. He was, however, 
absolutely at the core of what volunteerism meant in China for decades from 1963 
onward. That is what volunteerism meant. It was to be associated with the national 
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hero Lei Feng. The whole story of Lei Feng was essentially one, I would argue, of 
state-driven mass volunteerism. We know a lot more about the Lei Feng story now.

Quite a lot of studies have been done, especially in the past decade or so, 
about Lei Feng and what was behind his story. None other than the head of the 
Communist Youth League, a person very famous in China named Hu Yaobang, 
was probably the person who first brought Lei Feng’s diary to the attention of 
leaders and eventually to the attention of Mao Zedong. It came about in early 1963 
and kicked off a series of articles. Finally, a very important campaign to learn from 
Lei Feng was announced in the national press, the People’s Daily, on March 5, 
1963. Ever since, March 5 is Lei Feng Day; it is Learn from Lei Feng Day. It has 
been a day when people, especially in recent years, are expected to go out and be 
volunteers. They are supposed to do some volunteering.

In the aftermath of the launching of this 1963 campaign, Lei Feng’s diary was 
mass published and distributed. Over a hundred kinds of Lei Feng publications and 
posters were produced in the tens of millions. Lei Feng poems, songs, plays, and 
films were seen by tens of millions of people, all on the theme of “Learn from Lei 
Feng” and volunteerism.

The Lei Feng presented in these campaigns was an ideal Maoist type. He was 
a product of suffering at the hands of all of the Communist Party’s major enemies 
during its rise to power. He was an orphan who looked to the state, and in the pre-
1980s versions, he looked to Chairman Mao, above all—his fellow provincial. 
Some people find thinking of Lei Feng as a Hunanist just like Mao very important. 
Mao or the Communist Party was like Lei Feng’s parent. Lei Feng was above 
all filial. He had filial piety toward Mao and the party, which is an emotionally 
powerful idea in China.

Lei Feng’s selfless volunteerism was an act of gratitude, loyalty, and devotion 
to the revolution, the party, and Mao. In the words of his diary, which is much 
publicized, he was “a cog or a screw in the machine of the revolution.” His 
distinctly unheroic life and death were emblematic of this idea. Every good Maoist 
could play his or her part, taking an unassuming role in the new society.

Defenders and critics of Lei Feng in recent years have written quite a lot about 
him, and they have put a lot of flesh on the puppet version of Lei Feng. I will not go 
into too much detail. Historians are among the great defenders of Lei Feng. They 
have pointed out that in reality he was not quite the same as the official version: he 
started with a different name; he was actually from suburban Changsha; he really 
did exist, but he was a low local-level government functionary in the 1950s; he 
eventually had a very good job as a kind of party activist in a major chemical factory 
in northern China; he was often referred to as a young intellectual; and so forth.
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Much writing about him in the past decade has removed a lot from his 
romanticized life. But what is more significant is to think about the original Lei 
Feng idea, the Lei Feng spirit of social volunteerism that existed in the 1960s and 
1970s, and the meaning that spirit might have for the way volunteerism has been 
thought about since.

We must remember that the movement for Lei Feng—and it is no coincidence 
that he was a People’s Liberation Army soldier—was part and parcel of building 
the cult of Mao, principally under the leadership of Marshall Lin Biao in the early 
1960s. This was the same movement, for instance, that developed the quotations 
of Mao, which are found in what is known as The Little Red Book. It culminated 
in the Great Proletarian Cultural Revolution of 1966–76, which many of you have 
heard about and which was so destructive to China. It was, moreover—and maybe 
this is the most important—driving an idea that lay at the very heart of Mao’s 
vision for China and for the world. It is an idea that started in the Yunnan guerrilla 
base area in the 1930s and 1940s. It was very important in the late 1950s during the 
Great Leap Forward and finally culminated probably in the last decade of Mao’s 
rule during the Cultural Revolution.

This idea is something sometimes referred to as the Yunnan spirit. The key 
to the Yunnan spirit is mass volunteerism. Another way to describe it might be 
induced self-help—mass volunteerism or induced self-help. There has to be the 
triumph of the mass collective will. This was one of Mao’s central ideas about how 
to bring about revolution. In fact, it came from one of his biggest questions as a 
political thinker: how do you reconcile the problem of the need for individual spirit 
and the mobilization of the larger collectivity? That was his dialectic. That was his 
problem. How do you solve that problem, a problem of self and society, in which 
the activity of the individual spirit would constantly be changing and mobilizing 
society?

At the core is the idea that human will, for Mao, could overcome all adversity 
and bring about Communist social revolution. I think many of us can recognize 
immediately that this is not a very traditionally Marxist or materialist vision, 
but this idea of mass volunteerism is at the very core of Mao’s idea of constant 
revolution. Mao’s idea of mass volunteerism in this sense is central to what Maoism 
was. Ultimately, in practice, it was a phenomenon that was driven, directed, and 
organized by the party-state, which in itself was designed as a mobilizational 
means for compelling loyalty, support, compliance, and proper conduct to and for 
the party-state.

I think I have given you my basic historical take on volunteerism. So why does 
it matter now? Very briefly, Deng Xiaoping changed China. Maoism was gone. So 
maybe Lei Feng is gone too. In the late 1980s, some people started making a joke 
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of this, saying Lei Feng went abroad. Lei Feng got a green card; he does not live 
in China anymore.

Well, that is not my experience of having lived in China off and on since 
the 1980s. Lei Feng in my experience was one of the few Maoist symbols that 
survived most effectively into the post-Mao period. Lei Feng was still there in 
the early 1980s when I was in high school. Learn from Lei Feng Day was still 
celebrated. The Mao aspect of it had been removed, but the devotion to the party 
and the sense of what was referred to when I was a high school student as “learning 
socialist morality” was still there. That aspect still existed when I was in Wuhan 
in the late 1980s and in Beijing in the early 1990s. Even into the 1990s, Lei Feng 
changed, some of the ideas about him changed, but he was still here. A notion still 
existed that he was the representative, an ultimate symbol of volunteerism; that 
volunteerism was something closely related to the state and to the party; and that 
ultimately it was also related to a morality that initially was often described as a 
socialist morality in the 1990s and, more recently, has often been called national 
morality.

I will never forget a visit with the delegation to a very progressive Shanghai 
high school in 2005. The two main figures appearing in posters and quoted on the 
walls throughout the school were the unlikely couple of Confucius (K’ung-tzu) 
and Lei Feng. I think most of you can probably recognize why Confucius and Lei 
Feng do not seem like a pair who would have much to say to each other, but I was 
told at the time both were symbols of China’s national morality. They were two 
key figures.

Lei Feng remained at the core of that idea. As recently as last year, 2007, a poll 
reported that 40 percent of respondents in China identified Lei Feng as a spiritual 
role model. So even now, in a period that seems so removed from the Maoist time, 
the spirit and meaning of Lei Feng continues to have some kind of importance.

The latest public discussions that I have been following about volunteerism 
in China—the official version—sometimes strike me as oddly disconnected from 
the history of Lei Feng and his connection to volunteerism to the state. Reading 
about the recent 23rd International Volunteering Conference and attending the 
Clinton Global Initiative—and realizing how many senior leaders of the Chinese 
government were there and talking about volunteerism—was wonderful. The way 
of discussing volunteerism struck me as relating much more to the international 
discourse about volunteerism—numbers of volunteers who are involved, types of 
volunteering activity, and so forth. These discussions were very, very different 
from the kinds that were held earlier. There is no more discussion of cogs in the 
machine. There is no more discussion of socialist morality and national morality 
in those settings.
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I think if Chairman Mao or even some of the people who have been part of 
Lei Feng campaigns in the past were thinking about these differences, they would 
wonder how this change in discourse happened. How does it come about that these 
public discussions of volunteerism in China have the look of global opinion, of 
United Nations studies, and of the global nongovernmental organization (NGO) 
movement? They look less like something that is Chinese, domestic, and local. 
From the Maoist perspective, they look potentially like something that is not 
mass—that is bourgeois. They look like wealthier people who are thinking about 
people who are poorer than they are. And that, of course, is very different from the 
mass idea associated with Lei Feng. It seems more elitist.

So my questions are these: Can such a shift be so effortless? Can there be such 
a removal from one’s own history? Is China beyond Lei Feng? Is it a time when 
social volunteerism can emerge from the shadow of the state and function without 
an aspect of state character discipline? Will the driving aims of the volunteerism 
movement become globalized and shed the purpose of compelling loyalty to 
the state and the nation? In doing so, does the movement become more or less 
political? And what kind of social stakeholders are those activists in Chinese 
volunteerism going to be? Are they different from what they were before? Has the 
state just moved to policing the boundaries of volunteerism and abandoned driving 
its purpose? What are the class and social cultural patterns that will distinguish 
volunteerism and fuel its success or failure? What, in the end, will be volunteerism 
with Chinese characteristics? 

I do not have any answers. I would simply say this, as the historians’ retreat: 
What we learn as historians is that even though things always change, we do not 
easily escape our histories.

In this light, I feel that volunteerism in the coming years in China will retain 
something and will likely continue to be shaped in some ways—perhaps in its 
collective quality or in its relations to the state—that are linked to the culture of 
Lei Fengism and Maoism. That is one of the cultural and historical repositories on 
which these movements can be shaped and on which they can draw, just as they 
can draw on other repositories—Confucian and Buddhist, for example. Among 
the most remarkable things to look at in China as a historian these days are the 
resonances with late Imperial, late Ch’ing aspects of gentry activism, Buddhist and 
Daoist versions. Quite interestingly, in the same place where Lei Feng is buried, 
another very famous person named Zeng Guofan is buried, and Zeng Guofan’s 
influence in China today is perhaps more significant in terms of volunteerism than 
Lei Feng’s.

I do not mean to suggest by any of this discussion, however, that I am pessimistic 
about volunteerism in China. I just think some interesting dialectics and some 
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interesting relationships are going to evolve. In fact, having just come from the 
Clinton Global Initiative in Hong Kong, I was struck while listening to many 
discussions that dealt not only with philanthropy but also with volunteerism and 
social service—especially related to the earthquake—by how much had changed 
in China.

It was incredibly moving to be here last year to see our students—especially 
our Chinese students—responding to the earthquake. That was a mass movement 
in my opinion, where people rose up and really responded, working from their 
hearts and devoting their efforts, broadly speaking, without reference particularly 
to the state.

I also found it somewhat striking at the Clinton meeting in Hong Kong, in an 
environment that seems so influenced by global leaders—chief executive officers, 
NGO leaders, former heads of state, current heads of state, foreign ministers, and 
so forth—that much seemed to be coming from outside that was so foreign to 
China. One of the most striking comments and talks that I heard was by Jet Li, 
who is, of course, a great action star in Hollywood, in Hong Kong, and in China. 

Jet Li started something called the One Foundation. And Jet Li spoke about mass 
movements. It was the only speech that I heard by somebody who is Chinese—or 
somebody from anywhere, for that matter—at this meeting that sounded like it 
had a real mass consciousness to it. It was kind of interesting that Jet Li was the 
only person whom I heard speak who grew up in China. He was probably the only 
person at the meeting who had heard about Lei Feng. I will end on that note.
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Volunteerism and Civil Society:  
A Cross-Cultural Perspective

Richard Brubaker*
 

I am representing “Hands On Shanghai” today, which is a member of the Hands 
On Network in the United States, based in Atlanta and also in Washington, D.C., 
after merging with the Points of Light Foundation. We manage volunteers within 
Shanghai. I am a full-time consultant as well. The way that Hands On started was 
as a group of expatriates, as well as local Chinese, who could not find ways to get 
involved within the community. It was actually a very difficult time. So we set up 
Hands On Shanghai.

As you know, we are full-time professionals who follow the “Hands On” model, 
and the idea was that, on the weekends, we would work within care centers for the 
elderly or orphanages. We started off with different groups, and we had various 
successes with those groups, but orphanages were the first venue and a cerebral 
palsy wellness center was the second. Hands On Shanghai has grown from 10 
people who met at a café to some 1,200 individuals and somewhere between 2,000 
and 3,000 corporate and student members as well. We have managed well into 
between 50,000 and 100,000 hours of activity, about 15 to 20 projects a week. 

I was asked to address Chinese culture and volunteerism from a cross-cultural 
perspective, because as you may notice, I am not Chinese. I have been in China for 
seven years, split between Beijing and Shanghai. I have traveled quite a bit during 
the past five years in Shanghai, so the comments I am going to make are based on 
that experience.

In the past seven years, I have seen quite a bit of change within China with 
respect to civil society, volunteerism, and many of the underlying issues. When 
people talk about civil society, they often will talk about nongovernmental 
organizations (NGOs), the government, or civilians. They will not necessarily talk 
about corporations; they will not talk about how everyone interacts. So I think the 
first fundamental change I have seen in seven years is that these actors are trying 
to come together and learn how to work with each other.

* Richard Brubaker is the managing director of China Strategic Development Partners and founder and 
executive director of “Hands On Shanghai,” Shanghai, China . Presentation delivered at “Volunteerism: 
Innovative Practices and Pathways for Future Engagement,” an international workshop, Nanjing, China,  
8-9 December 2008 .
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When I first lived in Beijing, a lot of NGO people were part of the organized 
NGOs such as the United Nations and the Red Cross. They were the largest groups 
that were setting the fundamentals and developing the capacity here. At the time, 
we heard a lot of news about, say, the Hunan AIDS cases, and migrant issues were 
starting to come to the forefront. There seemed to be a lot of tension. No one was 
really able to talk to each other or work with each other. But we are starting to 
see that situation change because of the growth of media attention within China. 
As the media starts to talk about issues, the NGOs fell less pressured to highlight 
those issues, which then allows them to talk to government officials, citizens, and 
corporations on a very different level. NGO workers do not have to be the people 
highlighting problems. They can be the ones solving the problems. That is where 
I am coming from, because I am from the NGO side. I am also from the corporate 
side. 

In my time, one of the major changes that I have seen is the access of the media 
and the growing awareness of the issues at a mass level. 

So I will return to Dr. Kiely’s discussion of Lei Feng and the concept of mass, 
because China does have a lot of people, and awareness of issues is something that 
is really promoting civil society and volunteerism on a different level than what 
Lei Feng would have experienced. Various issues related to labor, product safety, 
the environment, and volunteerism for the earthquake and for the Olympics have 
all pushed the mass of China forward in different stages of enlightenment when it 
comes to civil society.

The fundamentals have always been here. The Chinese people are people first: 
we are all human beings. And their family structures are actually quite tight still in 
most areas of China, which is very different for me. When I was 18 years old, I said, 
“See you later, Mom and Dad. I’m going to college.” You have a much stronger 
civil society here just in the family unit and within the various relationships that 
exist within China—your family, your work, your friends. It is a very different set 
of concentric rings than we would have in the United States.

When we were first starting in China, we were not printing t-shirts or having 
big volunteer days. We did not have to do that. It did not take as much promotion 
to get people involved.

So the second thing I have noticed is that within volunteerism a big shift has 
occurred. We are seeing a move from mass volunteerism. Up until about two years 
ago, I would say that, in many ways, many volunteerism activities were still about 
mass action: large student groups, large government groups, promotions to go en 
masse for a day for a specific project as a group. Volunteerism was not necessarily 
something an individual could sign up for. It was very much a group activity: you 
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are part of a group and that group will volunteer down the street in Yunnan, and 
you will partake in a certain activity.

Depending on who is organizing the activity and depending on the event itself, 
you might just skim the surface off the top. Or you could get in quite deep into an 
activity—for example, a water project within Yunnan—that will highlight issues 
to the volunteers themselves. At that time, people did not have an awareness of 
exactly what they were doing before they went into the actual moment of service. 
So when they left, they did not know what to think or how to then replicate the 
activity. If you are using a mass model and you have 400 volunteers plant trees in 
the middle of Mongolia, if they do not understand the environmental implications 
of what they are doing before they go in, they do not actually understand the 
ongoing project itself. Thus, they do not know how to reengage, and there is a link 
missing within this civil society.

We are now seeing other major changes coming to fruition. A lot of these links 
are now starting to come together. So the mass movement is great because of the 
marketing aspect. It introduces a lot of people to the issues, and it can engage them 
for the first time. But then the question is how to carry the movement forward, and 
that is the struggle we are seeing now. With Hands On we actually do a lot with 
training about what makes a responsible volunteer. To be a responsible volunteer, 
you do not just show up and talk to your friends in a back corner while the people 
you are supposed to be working with are just sitting there too; you are actually 
engaging and being a responsible, active volunteer.

A lot of the work that do is on awareness of the issues and awareness of what 
a volunteer is. If we are going to a children’s hospital, we will discuss what the 
conditions of the children are—a little bit about their background, a little bit about 
their health—and we provide a platform where the volunteers can return on an 
ongoing basis as an individual. They can join as a group, or they can join as an 
individual. That is where we have come into this picture, and I think we are starting 
to see more and more activity at this level. 

Different groups have had different successes, but within the universities now, 
you see a lot of volunteer groups or clubs, where a group of students—maybe 5 
people, maybe 20—goes to local areas and works within the migrant community, 
within the hospitals, or with the elderly.

The support level has grown quite a bit as well. Seven years ago, the environment 
for NGOs was very different than it is now. You could not necessarily go out and 
market or raise funds; you could not do a lot of things that as an NGO you need 
to do to help foster awareness and organize of people. But that has now started to 
change. As Dr. Kiely mentioned, a couple of major conferences were held in China 
over the past couple of weeks. 
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A lot of conferences are going on right now related to clean technology, 
environmentalism, volunteerism, and ways to get involved. Pressure is building to 
see how we can change our mindset, going from Deng Xiaoping’s “black cat–white 
cat, it doesn’t matter, just catch the mouse”—which means how you make money 
does not matter, just make money—to a real social awareness that the environment 
is a product of how we have acted over the past 30 years. This awareness causes 
changes in the general civil society. 

Take, for example, the issue of Taihu Lake pollution. Wuxi is a town not too 
far from here where the third-largest lake in China is located, Taihu Lake. It caked 
over with algae—thick, very green, and very smelly. And for the first time at a 
national level, a huge problem with development was highlighted in the papers. 
So environmental awareness kicked in, and a connection was made at all levels of 
how we as civilians, not as consumers, act within our society. We run businesses 
that dump into the water; we treat people in such a way. These are ideas that have 
been promoted over and over in the past two to three years within China during the 
run-up to the Olympics. 

I think these ideas are pushing the culture of volunteerism as well as civil society 
in China to change from a mass movement to a focus on the role the individual can 
play and on the mediums by which individuals can participate and interact. NGOs, 
government agencies, and legal systems exist that people can plug themselves into 
as an individual that will benefit the greater society on some level. Volunteerism 
can be working with a kid, it can be working with a migrant worker, or it can be 
doing job-skills training. A lot of these ideas are now starting to come out, and 
they represent a mix of not just culture but also infrastructure. The issue is not just 
whether the culture is prepared to be a responsible, civic-minded culture—you can 
have the most caring people in the world, but if you do not have the infrastructure 
and the software in place, you cannot necessarily put those people where they need 
to be. So all these kinds of mechanics and dynamics are aligning at the same time.

Let me add a few comments about going forward. I can only see that this 
process will continue. There are some definitional issues that we are still dealing 
with on volunteerism, for example, about whether a good volunteer is one who 
goes for one day or someone who engages long term and creates a different level 
of influence. Influence is something all NGOs measure, and some are grappling 
with how to do that. 

A lot of the corporate social responsibility (CSR) that was occurring in the 
China over the past 8 to 10 years has been “write check, hand check, take picture, 
go home.” And 10 years ago, the reaction of the volunteers of a major company—
for example, General Motors, GE, or FedEx—was, great, we donated a million 
dollars to a cause. A few years ago, however, they started saying, what else can we 
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do? Everyone has donated money. That is nothing special. The earthquake was a bit 
different, but on average, employees started saying, “We want our companies to do 
more.” We work with a lot of companies whose employees are looking to do more. 
The mindset is changing on philanthropy and volunteerism. People are looking for 
more organization, they are looking to get involved, and they are looking for more 
training to understand how they can do it.

Where volunteerism and civic engagement are disengaging somewhat is that 
philanthropy and volunteerism are becoming separate issues. In China, they used 
to be very much one and the same. If there was a volunteer session, it was “hand 
check, bring 10,000 people, take picture, and go home.” But that is changing. 
People are developing programs; they are moving away from a project. Maybe 
that is one of the last major changes occurring. When I used to speak to members 
of civil affairs bureaus, hospitals, and the actual recipients of help, they would say, 
“We just want you to come for one day. We want some publicity. We will get the 
newspapers to come.” But their mindsets are changing because they realize that 
model does not necessarily work best for them. They need long-term developed 
support. They need to have people come back, not just come once because the 
media will come once. They want not to change the program because doing so will 
attract different media groups each time, but to develop a program because that in 
itself is what they need.

For example, when we first started looking at elder care, we were looking 
at Meals on Wheels. A great conversation started off about 2 million people in 
Shanghai who could benefit from this project on some level, but we are not sure 
how to access the project. We wanted to develop a program. So we did about three 
months of research and set it up. We started setting up little neighborhood node 
models. I thought that was great. We will just do it once, and we will invite 300 
elderly people into one room, and we will give them meals, and that will be Meals 
on Wheels. But that is not Meals on Wheels. That is a catered event. 

What we have seen since that time is the people with whom we are interacting 
actually announcing true Meals on Wheels kinds of initiatives. It started not from 
hand delivery but with funding restaurants to get the food closer to where the 
elderly themselves could come and get it or have it delivered near their house. So 
that whole model has changed quite a bit. We can actually see that the next rendition 
will be volunteers going into the house to deliver the meal and talk with the person 
they are donating the food to—which is something that would be very tricky right 
now for many reasons. There is a trust issue, and there is no infrastructure in place 
like heated bags for the food. But it is all getting closer and closer, moving away 
from the catered event to the program itself that is ongoing, that is self-sustaining, 
and that drives more people into the funding and the infrastructure.
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Overall what we are seeing is that the culture itself is shifting from the mass 
to the individual, but in a mass sense. At Hands On, we get a lot of individuals 
who want to work with others on a mass movement, but it is not in the same 
context; rather, they want volunteerism to be on their terms with their friends 
on an individual basis that they can engage in on different issues. They are not 
told what to do; they have a choice. So the process of volunteerism is maturing. 
People are learning about the issues on their terms, and sometimes they choose 
the environmental area and sometimes they choose just next door. But the process 
itself is changing, and that change is healthy because in the long term it will create 
more social awareness. People will treat others differently; they will look at an 
issue differently in the general sense. They will carry that forward through their 
families, through their friends, and through their co-workers. 
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Community and Nonprofit Organizational 
Engagement: The Role of NGOs and 

International Organizations:  
An Overview of NGOs in China and Their  

Role in Promoting Volunteerism
Shawn Shieh*

First, I want to give everyone a broad overview of the nongovernmental 
organization (NGO) sector in China, then address a little how the NGO sector uses 
volunteer resources, and finally discuss how these organizations can play a role in 
enhancing and enriching volunteerism in China. 

I am a political scientist, and I guess you know political scientists are always a 
little skeptical about volunteerism because political scientists are always concerned 
about power structures and the conflict over power, and certainly in NGOs and 
civil society, there is that important power element. I am not going to try to use 
the words civil society in my presentation, but I do believe there is a civil society 
in China. 

However, I want to give a skeptical view about the NGO sector and volunteerism 
in China because I think it is important to understand the broader political context 
in which all this NGO and volunteerism work is going on. But I hope I will end 
with a more optimistic look at volunteerism in China because I think some very 
interesting things are happening here.

Let me try to lay out the population to give you a sense of the landscape of 
the different kinds of organizations that exist in China. The organizations that are 
closest to the state are on one end of the spectrum, and the ones that are closest 
to a civil society are on the other end. So the ones that are closest to the state of 
course are—in China—government agencies, public institutions, and state-owned 
enterprises. I see those organizations as part of the state.

Then, below that, is an interesting group of organizations that we call quasi-state 
organizations. These organizations include neighborhood and village committees 

* Shawn Shieh and is professor of political science at Marist College in New York . He recently coedited a book 
titled Serving the People: State and Society Responses to Social Welfare Needs in China (Routledge, 2009) . 
He received his PhD in political science from Columbia University . Presentation delivered at “Volunteerism: 
Innovative Practices and Pathways for Future Engagement,” an international workshop, Nanjing, China,  
8-9 December 2008 .
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and mass organizations. I think the China Youth League, which was just talked 
about, is a good example of a mass organization. The neighborhood and village 
committees are what are called self-governing organizations. Laws govern these 
organizations and, at least in the case of village organizations, elections are held 
for village committee members and now for some neighborhood committees as 
well.

Then is a category of organizations called mass organizations. This group of 
organizations is interesting because they were created by the Communist Party 
to involve society—that is, to involve people in social activities to provide 
social services. They include the China Youth League, which has its own China 
Volunteers Association, and the Women’s Federation. These organizations have 
a lot of resources. They have branch organizations throughout the country and at 
every level of government.

Below these are what we call—I know this sounds like a paradox—government-
organized NGOs. Yes, it sounds funny, but they are government-organized NGOs, 
or GONGOs. An example of a GONGO would be the China Charity Foundation. 
These organizations are set up with, again, significant government involvement. 
Sometimes a government official or a retired government official will sit as the 
head. GONGOs get a lot of government funding. All these organizations I put as 
closer to the state.

Then there are organizations that I consider closer to what we in the West think 
of as NGOs or nongovernmental organizations. Some of these I call semi-GONGOs 
or semi-NGOs. They are organizations that are not registered as NGOs, but they 
are part of a university. They have their own space within a university. The Beijing 
Women’s Legal Aid Center has that kind of a status.

There are also NGOs that are registered as social organizations (SOs). The YMCA 
is an example. There are also registered NGOs that I call civil nonenterprise units 
(CNEUs). The SOs are supposed to be like what we in the West call membership 
organizations, and the CNEUs are more like service providers. CNEUs include, 
for example, migrant schools or health care clinics; they provide a direct service 
for fees, but they are nonprofit in nature. Also, there are foundations. A number of 
NGOs are registered as businesses with the Industrial and Commercial Bureau. 
Finally, there are also unregistered NGOs.

I want to make clear why I use the terms SOs, and CNEUs, and foundations. 
The reason is that each kind of organization has separate regulations. Separate 
regulations exist for the registration and management of SOs, CNEUs, and 
foundations. These are the groups of organizations that I call bottom-up, or 
grassroots, NGOs. The GONGOs are more top-down organizations.
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The NGO situation in China is very confusing. Often, people will talk about 
NGOs in China, but they mean not just the NGOs but also the GONGOs, and 
they also sometimes include mass organizations and neighborhood and village 
committees. I think it is important to recognize that a lot of those organizations are 
connected somehow to the government.

In terms of the numbers, if you count all the quasi-state organizations like the 
GONGOs, the mass organizations, and the neighborhood and village committees, 
there are about 7.5 million NGOs in China. There are a lot of those kinds of 
organizations because you are also counting the branch organizations of the mass 
organizations, the branch organizations of the Women’s Federation in every county 
and city. If you count the number of actual NGOs, there are probably now about 1 
million in the cities and maybe about 1.7 million in the rural areas. A lot of NGOs 
in rural areas are unregistered.

Government-connected organizations dominate the sector—7.5 million as 
opposed to maybe 2.7 million. Again, that number is only a guess because we 
do not know exactly how many are registered as businesses or how many are 
unregistered. The figure that I got from the NGO Research Center at Tsinghua 
University is that about 150,000 NGOs may be registered as businesses.

You might ask, why are NGOs registered as businesses? The answer is that they 
often find it difficult to get registered as a social organization or as a CNEU. Such 
registration requires finding a supervisor or supervising unit—what the Chinese call 
a “mother-in-law”—to supervise you. That mother-in-law probably has to come 
from a government agency. The government agencies are often told to supervise 
only one NGO in a particular area, so if you are an HIV/AIDS NGO, and you go 
to the Ministry of Health to find a supervisor, the ministry may say, “We are sorry, 
but we cannot be your supervisor because we already are supervising another HIV/
AIDS NGO. We cannot supervise two. We can have only one.” Then, the HIV/
AIDS NGO may say, “In that case, I will just register as a business because then I 
do not have to have that supervising agency.” The NGO will have to pay taxes, but 
many NGOs think it is a worthwhile trade-off to register as a business.

The problem with this kind of structure, however, is that a lot of NGOs that are 
real grassroots NGOs are not actually registered. So they are not regulated by the 
state, which raises a number of issue, including the issue of legitimacy. Thus, a lot 
of these NGOs are not seen as legitimate organizations. People do not trust these 
NGOs. 

It also makes it difficult for them, in terms of their organizational structure, 
because even if you are registered as an SO or as a CNEU or as a business, 
establishing a branch organization is very difficult. Let’s say you established an 
NGO in Beijing, and you want to establish branch organizations in Shanghai, Xian, 
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and Guangzhou. You cannot do that. Or you can, but it is a very difficult process. 
You have to go through the same whole process in each city. 

It also raises problems of fundraising. NGOs that are registered as businesses 
cannot do fundraising; SOs also have a very difficult time fundraising, and they 
cannot engage in public fundraising. An NGO registered as a business cannot have 
a membership base because it cannot accept dues from members. Maybe it can 
charge people for making purchases, but it cannot actually say that this person paid 
a membership fee because it is an NGO registered as a business.

The registration issue raises a whole bunch of other issues that make it difficult 
for NGOs in this category to build capacity. It is important to understand that 
Chinese NGOs often lack legitimacy, resources, and capacity. Because of that, 
volunteers probably play a very critical role for NGOs because volunteers allow 
NGOs to do things without having to pay people and without having to bring them 
on staff, and because many NGOs do not have a member base, volunteers provide 
a ready pool of people NGOs can rely on.

Volunteers for the NGO sector may be even more important in China than they 
are in the United States. So what is the volunteer situation with respect to the 
NGO sector in China. China still has a long way to go. Certainly there is some 
good news—a lot of interesting initiatives are going on, and I think that some of 
our panelists are going to talk about those. But just to give you some idea, here 
are some figures that I got from a study by the NGO Research Center in Tsinghua 
that was done several years ago. The numbers are somewhat out of date, but 
they give you some idea of the situation within the NGO sector. Tsinghua found 
that charitable contributions are still very small in China, and contributions are 
normally made in response to calls from the government; very rarely are voluntary 
contributions made regularly. That probably will not come as a surprise to many 
people at this conference. 

In analyzing the NGOs and nonprofit organizations, Tsinghua found that only 
about 5.6 percent of their revenues came from enterprise contributions and project 
funds. Income from other donations accounted for about 2 percent, which is a very 
low number. Of the nonprofit organizations or NGOs that were surveyed in this 
study, 44 percent said they had no volunteers, about 18 percent had about one to 
four volunteers, and about 21 percent had more than four volunteers. So donations 
and volunteer work are still at very low levels in China. This was an early study, 
and I think those numbers have gone up, but I am not sure by how much. 

Nevertheless, in the past couple of years, we are beginning to see NGOs use 
volunteers in some interesting ways. Some of you have already talked about state-
led, top-down volunteering that occurs through quasi-state organizations and 
the GONGOs. Quite a bit of volunteering takes place through the neighborhood 
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associations and through other kinds of mass organizations like the Youth League 
and the Women’s Association. The Youth League speaker talked about the China 
Youth Volunteers Association at different universities and, of course, at the Beijing 
Olympics? We saw, again, all those volunteers coming out for that event. There is 
a lot of state-led, top-down volunteering, and that is the kind of volunteering that 
we usually hear about in the media. 

Normally, we would not see this as part of the NGO sector because it is top-
down. At least from the Western perspective, we do not regard mass organizations 
or GONGOs as NGOs, but it is important to see that they are part of the NGO scene 
and that the Chinese see them as part of the NGOs scene. It is also important because 
we are finding that grassroots NGOs consider those quasi-state organizations to be 
important partners. 

Besides the state-led, top-down volunteering, we are also beginning to see 
signs of grassroots, bottom-up volunteering, and there are efforts to establish 
volunteers and internship programs recruiting Chinese youth to work in NGOs, 
setting up volunteer fairs in universities, and creating different student volunteer 
organizations. 

The most interesting activity going on right now is the interaction between the 
top-down volunteering and the bottom-up volunteering. Sometimes the state-led 
efforts and the bottom-up efforts do not communicate with each other, but some 
people are beginning to find opportunities to work together in a sort of partnership 
between top-down volunteering and bottom-up volunteering. We are beginning to 
see more efforts to find a synergy between those two trends. 

One example was carried out by Global Village, which is an environmental 
NGO in Beijing. Global Village had a project to engage volunteers in 
neighborhood committees. It picked a neighborhood committee and worked with 
that neighborhood committee to train the neighborhood committee officials and to 
train volunteers to promote good environmental practices in that neighborhood. 
That is an interesting example of a bottom-up NGO, Global Village, working to 
train and empower volunteers in a top-down organization. 

Another organization in Beijing exists specifically to train and empower 
volunteers in neighborhoods in Beijing. It works with them and talks with them 
about how they can identify problems in the particular neighborhood and develop 
an action plan for resolution. They get all the volunteers and officials together 
in a big circle, and they brainstorm ideas. They find that they are quite effective 
in doing this. The method is so effective that the neighborhood committee and 
street-level committee officials are now beginning to pay the organization for this 
service. These are things that for some reason the community-level officials had 
no idea were possible. So these bottom-up NGOs provide ideas and skills. One last 
example is going to be provided by Huizeren, Zhai Yan’s organization. 
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In the larger picture, we have to recognize that NGOs are still limited in how 
they can use volunteer resources. For example, trying to expand their membership 
base can be challenging. Members can be an important part of a volunteer group, 
but for the many NGOs that have registered as businesses, creating a membership 
base is really difficult. Some NGOs, like Friends of Nature, which are registered as 
a SOs and have a significant membership base, try to play down their membership 
base because being seen as having too many members is a sensitive issue.

So let me just finish by talking about what more NGOs can do to promote 
volunteerism in China. A lot of the suggestions that I have are very similar to what 
people are already doing. It is a good sign that a lot of people and a lot of NGOs are 
thinking creatively about ways to empower and enrich the volunteer community 
here in China. 

One thing that could be done—not by NGOs—would be to be change the 
regulatory environment for NGOs and make it easier for them to register, to raise 
funds, and to create a membership—all the things you need to build NGO capacity. 
Changing the regulatory environment certainly has to be done, and I hope we will 
see some reforms in the near future. Beyond that, what can NGOs themselves do? 
One thing they can do is work with the government at different levels to promote 
volunteerism on a large scale. 

The government in China holds the key to so many doors for NGOs. Think about 
the Olympics and what it was able to do in terms of opening the door for so many 
volunteers to get involved. The government at different levels can be persuaded 
that NGOs are part of the solution rather than part of the problem. A number of 
the NGOs here have been very creative about persuading and convincing officials, 
especially at the local level, that NGOs can be part of the solution. At the local 
level, it is especially apparent because local officials can see the concrete results. 
They can easily see that NGOs really can make a difference in addressing some of 
the social problems that local officials face. 

Officials at the local level face so many social problems. Something we found 
out from writing our book is that as Chinese reforms continue, all of these different 
social problems, such HIV/AIDS, public health issues, child welfare issues, and 
migrant workers, are coming up at the same time that the government is beginning 
to pull back. Who is going to fill the gap? The government sees NGOs as a good 
partner for filling that gap.

So NGOs have a really good opportunity at this point to take advantage of that 
mindset and be that kind of partner. It is good for NGOs to work within the system. 
Certainly, many NGOs are doing that; they are working with the government. I 
should say that international organizations can play an important part here because 
they can be an important ally for NGOs in getting governments to open the door 
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for them, in part because a number of international organizations are now working 
with the Chinese government on these kinds of rule of law or civil society projects.

Another suggestion is to also work outside the system, because I do not think 
that you can completely change the culture of volunteerism in China by working 
within the system. You also have to work outside the system. What do I mean 
by that? I mean using the media, using the Internet, using NGO networks, using 
community organizations, and using schools to publicize volunteer opportunities 
and achievements. Maybe that sounds too idealistic, but working outside the 
system really is important. People in China need to have their eyes opened not 
just to high-profile opportunities like the Olympics. Everybody knows about the 
Olympics and the Olympic volunteers. But how many Chinese really know about 
the sort of everyday grassroots opportunities that go on and the need for volunteers 
on these everyday, local projects? 

The Marist College, where I come from, is based in the Hudson Valley, and 
our region is very rich in terms of civic activity volunteerism. We have a big 
environmental movement in the Hudson Valley. Environmental NGOs played a 
really important part in cleaning up the Hudson Valley. Before, you could not swim 
in the Hudson River; now you can because of the efforts of these NGOs. But 
volunteerism is also part of the social fabric of that region because these NGOs 
partner with universities to carry on projects, involving the students. They invite 
students from all the area schools to come and see their work. They promote 
the river and cleaning up the environment on several days throughout the year, 
bringing kids and families out. So a kind of lifestyle of volunteering, or culture of 
volunteering, has been created as a result, and it is publicized by the media.

This type of activity is important to do in China. If people see accounts of 
volunteer activity around them, they are more likely to join. It discourages apathy; 
it makes people want to become more active citizens. 

Finally, it is important to offer training to volunteers to raise their quality and 
effectiveness. A number of NGOs here are actually doing just that. Volunteers who 
see their actions producing positive results are more likely to be active, engaged 
citizens and are more likely to inspire others to do the same. 
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Role of Internship and Externship  
Programs in Academic Institutions:  

Experience from the American University 
Washington College of Law

Avis Sanders*

I have already found this to be an absolutely fascinating discussion of 
volunteerism. You would think that given the work I do this is something I would 
be thinking about all the time, but it is funny how you get into your work and stop 
thinking about why you do what you do.

A question that was presented to the previous panel was, “How do you make 
social service a component of an academic program?” It occurred to me as I was 
listening that a lot of what we now take for granted in the United States was really 
a learning curve there after the 1960s. 

The clinical movement in the United States started fairly recently. It started in 
the early 1970s, by a group of people who were interested in social justice, and 
who were trying to figure out how they could involve themselves as law students 
and as law professors in the question of access to justice. That is when the clinical 
movement started in legal education.

I am going to start with a few definitions. The first definition is to distinguish 
the externship from the internship, and then I will explain why I am using the 
term externship and not internship. The term law clinic in the United States 
generally means that a student is actively representing a client and is doing so 
under supervision of a faculty member; the student is not going out and working 
for an organization—the student is at the school. So the school creates a clinic, the 
students work for the clinic, and the law professors supervise the students.

Down the road is what we call externships. In externships, students get 
academic credit for work outside of school, and they are supervised not by a faculty 
member but by the attorneys for whom they are working. The reason we use the 
term externship rather than internship is that the former is what the American Bar 
Association (ABA) uses.

* Avis Sanders is the director of the externship programs at Washington College of Law, American University . 
Presentation delivered at “Volunteerism: Innovative Practices and Pathways for Future Engagement,” an 
international workshop, Nanjing, China, 8-9 December 2008 .
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We distinguish those who are simply student volunteers from students receiving 
academic credit for their work. The school says that if you are going to receive 
academic credit for your work, then the work you do is going to be treated as a 
class. That is, if you are going to receive academic credit, then we are going to 
make you meet certain requirements. Some of those requirements are the same in 
every law school in the United States because they are set by the ABA, but other 
requirements are set by the school.

Now, I will basically run down for you what the American University’s 
externship program looks like. Students in our school can receive academic credit 
(a) if they are supervised by an attorney and (b) if they are doing substantive legal 
work.

They cannot be paid. That is an ABA requirement. And they have to work for 
a not-for-profit organization, which includes courts and government agencies and 
nongovernmental organizations but does not include law firms or other corporate 
entities. The requirement that it has to be a not-for-profit organization comes from 
our school and, I think, is based in the school’s commitment to service and an idea 
dating back to the early 1970s that there should be ways in which the school can 
give back to the community. This is an interesting question in light of the earlier 
discussion of volunteerism imposed on students by the school, where a professor 
tells his students, “You must go do this.”

Our program works a little differently: in our system, the school creates an 
environment in which students can do what they want to do and get credit for 
it. The students want to go out there, and they want to do these internships. The 
only problem is that they are carrying a full course load, and how do you do a 
legal internship on top of a full course load? Well, if you count this internship as 
part of your coursework, and you receive academic credit for it, then it becomes 
part of your academic curriculum, and the school is enabling the students. The 
school provides a mechanism through which the students can do something that 
they otherwise would want to do.

Some students do not like the not-for-profit requirement because they would 
like to do an internship anywhere. They would like to work for a law firm, and 
they understand that they are not going to get paid, but they would like to be 
able to get credit for it. Hence, our school is imposing our commitment to service 
on the students. Does it matter which way this commitment comes? My personal 
experience is that, over and over again, I have had students who said, “I never 
would have known about this issue, and I would never would have done this, 
but it was the only way for me to get the legal experience that I wanted to put 
on my résumé, and now this is actually what I want to do either for a living or 
as a volunteer.” So I am inclined to think from my own personal experience that 
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how you get there does not matter; once you get there, the learning experience is 
tremendous for these students.

Requiring that students have to do substantive legal work and work under the 
supervision of an attorney makes sense if they are going receiving academic credit 
from the law school for their work. But it is a hard question. My university is in 
Washington, D.C., and we have people who are writing laws and making laws, but 
they are not lawyers. A student could get a job on Capitol Hill working in a U.S. 
Congress representative’s office and could be actually writing legislation but not 
working under the supervision of an attorney. Shouldn’t that count as academic 
experience? We stick to our requirement that they must be working under the 
supervision of an attorney. It is a little scary to think about people actually writing 
laws, drafting laws, and having no attorneys there to look over their shoulder to tell 
them whether they are doing it correctly.

Those are the basic requirements of our program. In addition, our school’s 
model is different from some other models. I need to stress that there is no one 
model for internships or externships in the United States; there are many, many 
models, and our school has just one of them. There are two schools of thought 
about externships.

We require that all students who do externships, who are getting academic 
credit, also take a graded seminar. The ABA does set certain requirements for 
having some form of faculty supervision. You cannot just send students off and 
say, “Go work in this place. We will give you academic credit.” A faculty member 
at the school in some way, shape, or form has to be supervising these students. 
Faculty members are not actually supervising the students’ substantive work, but 
they see what kind of work the students are doing and make sure that in fact the 
students are doing substantive legal work.

In our school, the theory is that we cannot actually control what students do in 
their externships because we send the students away from the school. One student 
may be learning to write a brief and have a wonderful supervisor and a fabulous 
experience that will have been a transformative moment in his or her life. Another 
student may go to a place where getting the legal experience he or she wants is a 
struggle, and the supervisor is too busy to oversee the student. 

In that case, we want the student to bring that experience back to the classroom 
so that the important moment becomes the moment of reflection. As Mr. Brubaker 
was saying earlier, it is not just what you are doing, or how you write a brief, but 
why. Why are you doing this? Let’s take a look at the legal system. Let’s take a look 
at our roles as lawyers. Let’s take a look at our values as lawyers.

I was talking to an individual in China, and I told him I was a lawyer. 
He said, “Here in China, we think lawyers are cheaters.” I said, “In the United 
States, people often think that too.” That is one of the issues we talk about in this 
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seminar. Why do people have such a tremendously bad impression of lawyers? Is it 
deserved, and do you plan to follow that path, or is there a different path?

The topics that are covered in these seminars vary tremendously. In our school, 
each seminar is a little different. For example, one topic might be access to justice, 
and we talk about why access to justice is important, what issues are involved, and 
what the problems are. If you have never encountered these problems, how would 
you know about them? If you have never dealt with issues of domestic violence, 
how would you know that there was a need for lawyers? If you have never looked 
at those issues, how would you know that a need existed? So we talk about those 
needs.

We also talk about an interesting variety of questions. In my class, I love talking 
about lying. I think lying is fascinating. For example, when is it okay to lie to a 
client? Is it ever okay to lie to a client? And then let’s look at our externship. Who 
is lying? Why are they lying? Is it reasonable? What if you miss a deadline, but you 
fixed it? Do you tell your client if you have missed a deadline? Well, if you fixed it, 
not telling is not really a lie. It is just omitting a piece of information. As a lawyer, 
what are your obligations? As a person, where do you want to be on this spectrum? 
Do you want to be someone who never lies? What are your values as an attorney?

We bring these reflective questions to the classroom, and we use the externship 
as the context for those questions. That way, a student who is having an experience 
that is perhaps less than stellar can bring that experience back to the classroom and 
it gets incorporated into the learning experience. In terms of volunteerism, all sorts 
of things go on. The students have the opportunity to work in a variety of service-
oriented positions, but they also have the opportunity to stop and think about what 
they are doing, and they also hear from other students and compare their own 
experience with those of the other students.

For example, if someone is doing direct services where they have one-on-one 
interactions with clients and someone else is working for an organization that 
does impact law and is taking on big class actions, those different experiences 
enable you to have a discussion. Which is more effective? What is the better way 
of changing things? Maybe someone else is working for a government agency, and 
then you can bring that experience in. Is it better to forget the direct services, forget 
the impact litigation, and change the law? 

Those are some of the issues that we are able to raise in this seminar. We take 
students’ internship or externship experience and then create a larger learning 
experience from it. Of course, the students are learning the law at the same time. 

Our school also has international externships, which allow students go outside 
the United States to extern. International externship raises a different set of issues. 
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We have a long-distance seminar where the students stay in touch with each other 
and the professor via Internet classroom and e-mail. But how much can a student 
really do in two months if he or she is going to another country that uses a different 
legal system?

My personal experience is that students are rather extraordinary in how much 
they can pick up in a short amount of time, but the organization also gets to set 
its own requirements. It may only want somebody who already knows this, that, 
or the other. If the organization chooses, it can specify that it wants only students 
who already know this. But if both the student and the supervisor are committed 
to learning and supervising, in our experience international externships work very 
well.

The other question has to do with language barriers. What is realistic if a 
language barrier exists? Again, the organization sets the requirements. As was 
noted, sometimes it is a tremendous benefit to have somebody who speaks a 
different language, and sometimes it is a hindrance. It is up to the organization to 
decide. It is an issue to think about, but it does not necessarily going to mean that 
a student cannot go overseas.

Finally, is it fair to clients, who have gone to some organization and think that 
they are going to get help from a lawyer in that country, to in fact be helped by a 
volunteer from another country? In my own experience, the students work very 
hard on these cases. These cases are their first legal experience, and I think the 
benefit to the client is actually tremendous. But, again, it is up to the organization 
to decide whether to use these students, and you have to talk about these issues 
with the organization. You do not impose students on an organization. You have 
discussions about these issues so that you make sure you do not have a situation in 
which people go to an externship and really cannot do the work. You have to figure 
out how to avoid that.

My experience with international externships is that students come back really 
changed by the experience. They learn so much, and the organization for which they 
are working may really benefit. Without question, the experience is tremendously 
important for the students who are going overseas. The students who go overseas 
are already very motivated. A lot of students say, “I would really like to go outside 
the country.” The ones who actually make it are the really motivated students, and 
you can really count on them to be go-getters when they get to that organization. 
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Clinical Legal Education in the United States: 
Experience from the Domestic Violence  

Clinic at Tulane University
Tania Tetlow*

Tulane University became a leader in the United States in integrating 
volunteerism and service and learning, partly by design and partly by accident. 
Our law school was the very first in the United States to require public service for 
graduation, so all of our law students must do volunteer pro bono legal work. They 
do not receive academic credit for it. They do not receive money for it. They have 
to do a certain number of hours of volunteer work to graduate.

Then we got hit three-and-a-half years ago by Hurricane Katrina and suddenly 
got drafted into the volunteer business. It could have been an absolute disaster for 
the university. We are a national university, and we attract students from around 
the the world, but suddenly people had the message that New Orleans had ceased 
to exist. Parents knew it was a dangerous place to send their children, and we were 
very worried that we would have real trouble attracting students. For a private 
university that exists on tuition dollars, this perception could have ruined the place. 
It could have closed it.

Instead, a few years later, I am happy to report that we have almost doubled the 
number of applications the university has ever had in its history. A lot of that is 
because of Katrina—not in spite of it. We have an unbelievable number of students 
who wanted to come to New Orleans to work on Katrina recovery. They wanted to 
be there to volunteer, and many of them learned about the university because they 
had already come to volunteer. We have had tens of thousands of volunteers from 
around the United States, particularly students—often high school students—who 
came during their spring break for a week to rebuild houses. Building houses has 
become sort of a tourism industry in New Orleans: you can come eat at amazing 
restaurants, hear amazing music, and build a house at the same time. We have had 
billions of dollars worth of free labor in the city because of that. People come on 
their honeymoons and clean mold out of flooded homes. It has been amazing.

* Tania Tetlow is associate professor and director of the Tulane Law School Domestic Violence Clinic, Tulane 
University, New Orleans . She received her JD from Harvard Law School . After her graduation, she clerked for 
Judge James Dennis of the U .S . Court of Appeals for the Fifth Circuit . She practiced in the area of commercial 
litigation with a private law firm in New Orleans and then became assistant U .S . attorney of the Criminal 
Division, Eastern District of Louisiana . Presentation delivered at “Volunteerism: Innovative Practices and 
Pathways for Future Engagement,” an international workshop, Nanjing, China, 8-9 December 2008 .
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As part of that movement, the university as a whole has found ways to integrate 
service into its curriculum so that even the college students now have a volunteer 
requirement, and more and more courses have a component requiring students to 
do volunteer work. Service at its core is really a way to alter the volunteer, and I 
will address some of the themes that we picked up on in this conference and tie 
some of them together. One is that the point of volunteerism in many ways is to 
transform the volunteers and the ways they learn about the work they are doing. I 
will return to that theme.

Avis Sanders touched on the history of clinical education yesterday. Clinical 
education was a way that law schools in the 1960s and 1970s began to try to 
address fundamental justice issues. In addition, of course, it is a method of training 
students how to actually practice law. Legal education around the world struggles 
with the idea that if you just lecture to students about how to be a lawyer, then 
what you can teach them in that regard is limited because very practical skills 
are involved in practicing law, such as public speaking, negotiating, and problem 
solving. Law schools have not been very good at that kind of teaching; business 
schools are better at it, because they use group learning and group projects.

So clinics serve two goals. In part, they are very much about training people 
to be lawyers by having the students actually practice law. The courts around the 
United States for the most part allow law students to come into court only if they 
are heavily supervised by a real, grown-up lawyer. The students can represent 
public interest clients and do the work to learn how to practice law. In a way, the 
process is similar to having medical students and medical residents practice on 
poor patients to learn how to be doctors; we have the same kind of process in law 
clinics.

The process is also about teaching public interest work. In that regard, lawyers 
and doctors are similar in that they practice an important, often highly paid 
profession, but one that inherently has some public interest component to it and 
certain obligations to it because of the gap in services. In medicine, this obligation 
is even more important in the United States than in a country like China, because 
we do not have national health care insurance. Thus, doctors are required to serve 
the poor even if they cannot pay. Lawyers are required to do some pro bono work. 
The requirement is not explicit, but it is one that we try to inculcate in law schools. 
Moreover, the American Bar Association also tries to instill this obligation in 
practicing lawyers. 

In part because so few people can actually afford a lawyer, it is part of our 
obligation to make lawyers understand that without pro bono work the illusion of 
a functioning justice system where everyone can get equal access to a court falls 
flat. We help preserve that illusion by doing a certain amount of pro bono work.
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My clinic at Tulane is one of several. We have an environmental clinic that 
sues over pollution and permitting for waste plants; it often tends to sue people 
who are major donors to the university, which gets really interesting sometimes. 
However, the university is good about letting the clinic do what it has to and 
staying independent. The university, of course, is not happy when the clinic sues 
a company that just gave the university a building—which is what is happening 
right now—but the school will put up with it. We have a criminal clinic where the 
students represent criminal defendants who are accused of crimes and actually 
try cases. We have a civil rights clinic that helps with housing discrimination, 
discrimination by race or by gender, and sexual harassment claims. And we have 
my clinic, the domestic violence clinic.

My clinic does not represent victims of domestic violence in the criminal 
process. Those prosecutors are government employees, which makes criminal 
representation of victims awkward for clinics. It can be done, but it is harder for 
us to participate in that aspect. What we provide is more of the family law system. 
We help women who need to get a divorce fight for custody of their children, 
because often the batterer will push for custody, less because he actually wants the 
kids than as an ongoing way to interfere with the woman’s life and to threaten the 
woman and keep her from leaving.

We also have a system that you are thinking about adopting in China, I hear, 
of protective orders—that is, civil injunctions essentially to tell the abuser to stay 
away. The law already says you cannot abuse a woman, but the order says you 
must stay a hundred feet away from her, and you cannot go to her home or her 
place of work. Often the protective order can immediately take care of basic needs, 
allowing the woman to live in her house and forcing the abuser to leave if they are 
married. It can give temporary custody of the children to the woman and force the 
abuser to pay some child support or spousal support. It is a great mechanism that 
allows us to try to get some immediate relief.

Now, that said, part of what the students have to learn is that the law has limits 
to what it can accomplish; protective orders are not necessarily obeyed, and 
protective orders are not necessarily enforced by the police. So one aspect of what 
we do is to teach students about the law, the use of the law in all of its best ways, 
and the limits of the law.

Clinics are very expensive endeavors, and primarily they are meant to teach 
legal practice skills. They do that with heavy supervision, so I and another faculty 
member supervise 12 students, which makes the method very expensive. We talk 
to the students. They have real clients who come in. They do a lot of the work 
themselves, but we spend endless hours talking about why they are you doing 
certain things and whether they have looked at various aspects of the law.
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What is wonderful is to teach the concepts of legal ethics and the ethical 
obligations of the profession while the students are practicing it. You can talk about 
ethics in the abstract, but it is another thing to have a situation in which you are 
worried that your client may be lying and committing perjury. You have to figure 
out what it means if she is under oath at the trial and is lying on the stand. To 
grapple with what you should do in that situation, with a real live client whom you 
care about and are worried about, is a very different way to learn legal ethics.

A lot of what we do, too, is to try to encourage students to integrate public 
interest into their life. We can do so through clinic work because it really makes 
the invisible visible. Students see a world that they have never imagined before. 
Many people will have some connection to domestic violence in their lives, but 
often we have students who have never thought about those issues. They have 
no notion that all over the United States an estimated one in four women in their 
lifetime will be beaten by a husband or a partner. A third of all women in a U.S. 
emergency room at any one moment are there because they have been beaten by a 
husband or a partner.

The United States has enacted very progressive laws in the past 20 years to 
deal with domestic violence, and the laws have gotten better and better. But to 
understand that problem and to understand how little the law actually helps with 
domestic violence even today shows students the big difference between having 
the law on the books and having the law actually enforced. That is not something 
we typically teach in law schools in big lecture halls with the professors standing 
up in front of the class—the law may not matter at all. That gap between what the 
law is and how it actually works is, I think, wider in the field of domestic violence 
than in any other part of the law.

Students learn about the effects of poverty and the way that our clients are 
trapped by a host of different problems. They do not have just one problem, and 
you cannot just pull one thread. For a woman who is desperate and poor and cannot 
feed her kids, leaving her spouse means she is going to lose her house. All of those 
things can trap women, and we cannot just come in and say, “Oh, we will get you 
this piece of paper, a protective order, and all your problems will be solved.” We 
take a holistic approach in helping these women, and our students learn—many of 
them for the first time—what it means to be poor. They see all of the ways that a 
client may try to dig herself out of a hole and how impossible it seems.

We encourage the students to not just do volunteerism in their life but also 
to pursue a career in public interest. We have not really addressed that here: the 
difference between (a) having a job where what you do is in the public service 
and (b) volunteering on the side. I think what students learn in the clinic is the 
incredible seductiveness of knowing that every day you go to work and you help 
people, and often that choice means they will make far less money. 
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In legal education today, because of the tuitions that we charge—upward of 
$30,000 a year for tuition—we saddle our students with enormous debt, making it 
very difficult for them to do public interest work, but in the clinic, we try to give 
them a sense of that life. In my case, I did go to the law firm right out of school so 
that I could make my loan payments, but doing a clinic when I was in law school 
meant that eventually I came back to doing exactly the kind of work that I did in 
the clinic. The clinic gave me a taste for that type of work and showed me how 
much it mattered to me.

Even if clinic students do not go into public service jobs, we instill in them a 
sense of what the problems are and of how they can help. They feel confident to 
help and able to do such work. Even a corporate lawyer can do that work on the 
side, and instilling that desire is a big part of what we do.

The thing that I most pride myself on with our clinic is that we really try to 
teach our students about systemic change—about the idea that a good lawyer does 
not just practice within a broken system. We teach them that they really have to 
look at fixing the system itself, and if that means the laws are stupid, then they have 
to try to get the laws made better. People need to try to get legislation passed that 
will change the law.

More to the point within domestic violence, we try to show students that the 
judges do not understand these issues. The issues are complicated, and judges do 
not understand the kinds of pressures these women face. All they see are victims of 
domestic violence who say, “I take it back. I don’t want to press charges anymore. 
I don’t want to go for the protective order.” So the judges, the police, and the 
prosecutors think these women are fickle and masochistic and just like being 
abused. They feel the women are annoying the system and using up their time. 

The reality is that many of these women have been told by their batterers, “If 
you leave me, I will kill you.” About 1,300 women in the United States every 
year are murdered by their batterers. The reality is that the most dangerous time 
statistically—the time when women are likely to be killed—is when they try to 
escape, because escaping is the ultimate challenge to the abuser’s authority.

Unless judges, prosecutors, and lawyers are trained about these issues, the 
system will never be a fair one. Discretion always exists within the law, and the 
law will not be enforced properly. So we spend time in the clinic running trainings 
for the local police and judges. Training judges is very hard because they already 
know everything and do not need to be told anything—especially by law professors. 

What I like to do is invite judges to give the training because that means that 
they have to research that subject and prepare something, and I can often give 
them materials to help them prepare. In that way, they have thought about the 
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issue before they come. They have spent at least a few more hours thinking about 
domestic violence than they ever would have otherwise. That tactic works well.

We actually elect judges and our district attorney, so the clinic has begun 
having candidate forums on the issue of domestic violence and asking all of the 
candidates to come and spend several hours being grilled on the subject. I invite 
elected officials to speak to my class, and they say horrible, awful things. The 
chief of police came and talked about how the ladies were really the problem; if 
they just did not date these men, we would not have this issue and take up so much 
police time. But he really got grilled by my law students, and he learned a few 
things, I think, along the way. If nothing else, he saw that what he was saying was 
controversial and could get him in trouble, which was something worth knowing. 

I think that volunteerism encompasses a few things. One is to be a law professor 
and to frame this debate that we are having. Part of it is methodological. Shawn 
Shieh raised the issue yesterday of whether coerced volunteerism is really 
volunteerism. I think that by definition it is not, but there are times that we require 
public service. In education, we may require it because we tell students they will 
learn a lot from it, and we are right. They may learn more if they come to it on their 
own, and I think universities have to provide not only required “volunteerism” to 
reach students who may not normally do it but also lots of opportunities that are 
not coerced so that students can volunteer properly.

We have a kind of mandatory public service that we assign to criminals as 
part of their sentencing. That kind of coerced public service is worth doing, but 
we also need to have opportunities for public service that is not coerced, which is 
what applies to most people. Our focus on volunteerism also raises the issue of 
what the goals are. Are we trying to transform the volunteer, or are we trying to 
accomplish something for other people? These are very different sets of goals. Both 
are important, but one thing that has come up, as the logistics of these programs 
we have heard so much about show, is that volunteers are often an incredibly 
inefficient way to get anything done. 

It takes enormous amounts of money to organize volunteers, to transport them, 
to train them so that they know what they are doing, and to have them be truly 
helpful. I learned this fact the hard way after Katrina, because I had hundreds of law 
student volunteers who wanted to come in for a week and help, but you cannot do 
anything in a week practicing law. Those volunteers were not useful to me. They 
were just an enormous strain on my time and energy. Even though I knew they were 
there because they wanted to learn, and I wanted them to learn, I did not have the 
time to help them have a lovely spring break experience, and they became a real 
burden. So a lot of what we have talked about is the logistics of infrastructure. If 
the government is creating opportunities for volunteerism, the government needs to 
also be there to help pay for it and to provide the structure for it.



173The Protection Project Journal of Human Rights and Civil Society

Volunteerism is a misnomer in a sense if anyone thinks it is a free way to solve a 
social problem, because it comes with its own expenses. However, volunteers can 
be more efficient, and grassroots efforts, in particular, can accomplish things that 
the government is sloppy about doing or that nonprofits do not quite accomplish 
the same way.

Another issue relating to goals is whether volunteerism is about selflessness. 
Is it about doing good works in and of themselves, or is it about promoting 
justice? I see a fundamental divide in the issue of having government-sponsored 
volunteerism. Government-sponsored volunteerism is very rarely going to be 
about social change, unless that change is one that the government may want to 
sponsor. The ways volunteer efforts of the type that we are talking about are paid 
for by the system makes it difficult for those efforts to challenge the system.

The goals of being selfless, of helping others, and of promoting justice often 
but not always overlap. A lot of corporations bring in workers to do big projects. In 
part these businesses want to do these nice projects, but also they want to transform 
their public image. The work they do is a wonderful thing, but they are not in it to 
try to transform the lives of the poor or to create social justice in the same way as 
other volunteer efforts. We ought to pay attention to what is being accomplished as 
we involve ourselves in these projects. We have heard of lots of projects that both 
provide individual help to people and allow the volunteer be helped by learning 
about the person’s problem, but there are also ways to use volunteers to promote 
broader social change and to transform the actual system itself.

Finally, volunteer public service accomplishes a few things for everyone who 
does it, which is the reason that we promote it so much within universities and 
within our society. For people who do it, volunteer service almost always widens 
their conception of the relevant community. It takes them outside their own world. 
It brings them into another world and makes them understand that people in that 
other world are also within their community—are also their brothers and sisters. 
It provides a way for volunteers to witness and experience the breadth of social 
problems, to understand what poverty means, to understand what the lives of 
people who are struggling are like, and perhaps to come back with greater humility 
and to have changed the ways they act within their own little worlds. 
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Promoting and Sustaining Student 
Volunteerism through Legal Aid and Social 

Justice in China
Liu Hong*

I come from Sichuan province, the hometown of the lovely panda. I have been 
a commercial lawyer for 12 years. Right now, I am a pro bono lawyer for the 
Sichuan Legal Aid Office for Migrant Workers. I have been practicing as a pro 
bono lawyer for two years. My topic today will be how to support and promote 
students’ volunteerism and realize social justice through legal aid under Chinese 
circumstances.

The Sichuan Legal Aid Office for Migrant Workers was established on 
September 25, 2006. It is authorized by the Sichuan Department of Justice, and 
it is established with the support of the Sichuan Bar Association and the Sichuan 
Legal Aid Center. It is a nonprofit institution.

The work of the office is divided into four main areas: legal assistance, legal 
dissemination, legal training, and legal research. Our clients are mostly migrant 
workers whose rights have been violated in some way and who are within the 
judiciary area of Sichuan province. As of this year after the big earthquake of May 
12, we began to provide assistance for migrant workers in the earthquake-stricken 
areas.

Our legal aid system is divided into two layers. The first layer is a legal assistance 
network that consists of lawyers in 21 cities and autonomous prefectures. The 
second layer is a legal assistant volunteer network that is uses law school students 
in universities in Sichuan province.

From the date when the office was established through November 30, 2008, 
we have provided legal advice in 2,899 cases, involving 6,545 workers and a 
total of RMB 35,618,546. We have been engaged in 237 cases concerning work-
related injuries, labor disputes, defaulted wages, and small privately owned brick 
factories. We have helped 830 workers in matters that involved RMB 6,447,818. 
Sixteen of these cases have been concluded. As much as RMB 1,783,970 has been 
recovered for our laborers.

* Liu Hong is a lawyer at the Sichuan Legal Aid Office for Migrant Workers . Presentation delivered at 
“Volunteerism: Innovative Practices and Pathways for Future Engagement,” an international workshop, 
Nanjing, China, 8-9 December 2008 .
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Our office has established very good relationships with law schools of 
universities in Sichuan province, including Sichuan University, Southwest 
University for Nationalities, Southwest University of Finance and Economics, 
Southwest University of Science and Technology, and Southwest Petroleum 
University. Through this program, we have provided a very good opportunity for 
law students to take part in legal assistance work. 

For university students to take part in our legal aid system, we divide their 
job into two parts. One is legal aid in the traditional sense—that is, what we call 
postcase protection of rights. The students represent clients in individual cases. 
Another part is what we call precase prevention. In the precase prevention part, 
the students are most likely to be involved in legal dissemination and legal support.

For example, this summer, we have 25 students from law schools from Sichuan 
University, Southwest University for Nationalities, Sichuan Normal University 
Liberal Arts School, and Southwest Petroleum University. These 25 students were 
assigned to different lawyers and trained to investigate cases, meet clients, and 
appear in court. We give the students detailed and tailored instructions to enhance 
their actual skills in dealing with cases to help establish what we call a “para-
lawyer” or “prep-lawyer” identity; that is, we prepare the students to appear as 
lawyers in the future.

As a result, the students participated in 70.3 percent of the 111 cases that 
involved legal assistance by office. Most of the consulting part of the work of the 
legal assistance station falls on the students’ shoulders. 

In addition to providing on-case legal assistance in a traditional sense, our office 
has tried to shift legal assistance to precase prevention of the violation of rights. 
As of November 30, we have engaged more than 356 students in a total of 1,087 
cases of legal consulting, which amounts to 60.76 percent of our total workload 
involving such work.

The second important part of our legal assistance work falls into the category 
of legal dissemination, or providing legal information. For this work, we have 
coestablished night schools for rural migrant workers with the Sichuan government. 
In these schools, we provide rural migrant workers with legal information lectures; 
we have given 46 lectures in this regard involving 2,919 migrant workers. We have 
also handed out legal dissemination materials titled “A Letter to Rural Migrant 
Workers.” A total of 59 university volunteers have participated in the lectures at 
the rural migrant workers’ night school.

After the May 12 earthquake, the school building was damaged and considered 
unfit for the operation of the night school, so the night school was temporarily 
suspended. To fill the void, our office organized the university students to use 
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mobile texting. Mobile texting is sending text messages to mobile phones on the 
Internet. In this way, we can disseminate a lot of information at a relatively low 
cost so that the rural migrant workers can receive legal knowledge on their mobile 
phones. To date, we have sent 47 batches of legal information text messages, and 
we have about 3,591 people subscribing to this text-messaging service. We consider 
it a new and efficient way of disseminating legal information and knowledge to 
migrant workers.

Before the Spring Festival every year, a lot of migrant workers return to their 
hometowns, which makes the railway station and the bus station ideal platforms 
for legal information dissemination. Therefore, at that time, our office organizes 
university students to go to such places to hand out legal information materials. For 
example, last winter, before the Spring Festival, we handed out as many as 2,200 
copies of legal information. This year, on December 4, which is National Legal 
Dissemination Day, 216 student volunteers participated in a legal information 
dissemination movement.

After the May 12 earthquake, we organized students to go to Sichuan’s Shuangliu 
Airport to help with the volunteer work, and we also sent students to the disaster-
stricken area to provide basic legal information to the primary students there.

The third area of our legal assistance work is legal training, and here I would 
like to introduce a concept that is called the new citizen school. It is very similar 
to the night school for rural migrant workers but aimed at a different audience. As 
you know, with the development of the economy, some of the rural areas have been 
transformed into urban areas. For example, after the Three Gorges Project, some 
of the farmers had to abandon their hometowns and move to other areas. These so-
called new citizens have to be educated in areas they were not familiar with when 
they were farmers. So we have what we call an urban and rural comprehensive 
social security and welfare reform project. The new citizen school is part of this 
project.

We train these new citizens in different areas every month. We give them eight 
training sessions in different areas; one area is legal information. For this one-day 
training, we take three hours in the morning and three hours in the afternoon to give 
training in, for example, labor law, women’s rights protection law, labor dispute 
arbitration, and legal assistance. We provide detailed and tailored knowledge in 
terms of policy and legal information. We actually cater to the needs of these new 
citizens so that they can transform from being a farmer to being a new citizen. To 
date, 583 new citizens have received such training, and we have handed out as 
many as 820 copies of materials.

A better way of legal training is for pro bono lawyers to go to a school and 
meet the students. We have organized four activities in Sichuan University and 
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Southwest University for Nationalities. The focus of such activity is to cultivate the 
students’ concept of service to society. More than 600 students have participated 
in such activities.

To improve volunteerism of university students in terms of legal assistance, 
our office has organized a substantial amount of training in the skills involved in 
dealing with cases. After the May 12 earthquake, we organized student volunteers 
to take part in disaster relief work in the earthquake-stricken area. Not only are 
they trained in terms of legal assistance but also in terms of psychology and social 
responsibility, so they can serve the students, the rural workers, and the farmers 
who have just suffered and survived the earthquake.

During the summer of 2008, seven students from the law school of Southwest 
University for Nationalities came to our office to do their summer internship, 
or what we call “summer social activity.” These seven students took part in 
designing, sending out, collecting, and analyzing questionnaires that are targeted 
to the rural migrant workers. We collected 105 copies of the questionnaire titled 
“The Feasibility of Rural Migrant Workers for Participation in Disaster Relief in 
Sichuan Province.” Another questionnaire was handed out titled “Suggestions and 
Opinions of Rural Workers for Legal Assistance.” We have collected 129 copies 
of that questionnaire.

The analyzed results of these questionnaires provided a very important reference 
for research and decision making for government departments. For example, the 
Chinese Academy of Social Sciences has done research in these areas to facilitate 
disaster relief. It has also used the results from the two questionnaires.

Aside from the previously mentioned four aspects, we have also organized a pro 
bono legal salon, the aim of which is to promote the pro bono and social sensitivity 
of university volunteers. After the earthquake, we organized volunteers for the 
Qingbaijiang disaster-stricken area and for Xiaoyudong town in the Pengzhou area, 
which was destroyed or severely damaged after the earthquake. The volunteers 
that we organized to visit these areas provided legal assistance concerning disaster 
relief and postdisaster reconstruction. 
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The Arab Charter on Human Rights and the 
European Convention on Human Rights: 

Universal Principles and Regional Guarantees

The Mediator of the French Republic, The Johns 
Hopkins University, Paris II University

Paris, France, 1 February 2010

 

Mr. Jean-Paul Delevoye, Mediator of the French Republic [Mr. Delevoye, 
MFR]: Your Excellency, Your Excellencies, Mr. Vice President, dear 
ombudsmen, ladies and gentlemen, I want to begin by thanking each of you 
for responding positively to our invitation and for attending this conference.

I would like to thank Professor Dr. Mohamed Mattar from the Johns 
Hopkins University, School of Advanced International Studies in Washington 
DC, for helping organize this event and for agreeing to provide us, following 
this event, with the full transcripts in Arabic, English and French. Also, I would 
like to thank Dr. Emmanuel Decaux, Professor at the University Panthéon-
Assas Paris II and Vice President of the Consultative Committee of the UN 
Human Rights Council, and Ms. Elham Al Shejni, who has recently replaced 
our friend Mr. Ghaleb Mahmoud Rached as the head of the Human Rights 
Committee of the League of Arab States. I also thank the representatives of 
the United Nations High Commissioner for Human Rights, the International 
Organization of la Francophonie, and of the Council of Europe for attending 
this Conference. 

This event is especially meaningful. During recent years, France has 
developed close relations with countries who are part of the Association 
of Ombudsmen and Mediators of the French-speaking community and of 
the Association of Ombudsmen of the Mediterranean. Thanks to Wali Al-
Madhalim of the Kingdom of Morocco [the Moroccan Ombudsman, NT] we 
have set up a training center in Rabat for all ombudsmen’s collaborators. The 
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center will hold its first training session for employees of Ombudsmen of the 
Mediterranean at the end of March.

In cooperation with the League of Arab States, together with Dr. Al-
Marri of Qatar, we have also been considering the establishment of a Center 
in Doha. It was during the Arab Charter of Human Rights meeting organized 
by the Arab League at its headquarters in Cairo on July 3 of last year, that my 
Director of Cabinet–who was representing me at the meeting–suggested the 
idea of meeting in Paris today for the first meeting between ombudsmen from 
Council of Europe States, and representatives from human rights committees 
in countries belonging to the League of Arab States.

Moreover, France has supported the draft resolution submitted by the 
Kingdom of Morocco on the role of ombudsmen and national institutions for 
human rights in the defense, promotion and protection of human rights. This 
draft resolution will be presented for adoption at the next session of the UN 
General Assembly. 

In France, the Ombudsman shares responsibility for the defense and 
protection of human rights with the National Consultative Commission of 
Human Rights, which brings together NGOs and experts. As a member of 
the Commission, I would like to thank my friend, President Yves Repiquet. 
The Mediator of the Republic institutionally complements the work of the 
Commission by investigating cases involving the violation of individual human 
rights. This Mediator is lawfully empowered to propose legislative reforms to 
Government and Parliament.

As you all know, I am the current French Ombudsman. My term will end 
in two months, after which the institution of Mediator of the Republic will be 
replaced by a new, stronger institutional figure having a wider scope of action: 
The Defender of Rights. The new institution, now foreseen by the French 
Constitution, will aim at defending the rights of the most vulnerable, the rights 
of citizens in their dealings with bureaucratic and administrative offices, and 
the defense of human rights in general. The Defender of Rights will be closer 
to the individual than the existing Mediator of the Republic, thus becoming a 
real ombudsman according to the French tradition. 

Since my arrival as head of this institution, I have sought to expand its 
international scope by reaching out to fellow ombudsmen in other countries. 
That is why I have convened our meeting today: to strengthen outreach with 
other ombudsmen.
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I believe that we must continue our discussion and share our experiences, 
which should prove useful to all. As ombudsmen, I think we have a special 
place in the political and institutional organization of our countries. We deal 
with the most complex issues through a methodology characterizing our work: 
dialogue. We are able to deal with controversial issues without controversy. It 
is on this basis that I would like to start our meeting.

At this point, we cannot know exactly how our dialogue will develop. 
The issues at stake, and the speakers’ names, can be defined in advance, but 
not the way in which our discussion unfolds. The way will depend on you. I 
am convinced that honest intentions will lead to honest goals, that pertinent 
questions will lead to intelligent responses, that a sincere willingness to listen 
will promote effective dialogue, and that respect shown by one individual can 
inspire respect in the others.

Today I would like to start a discussion in light of my previous appeal: 
“Let’s discuss controversial issues without controversy”. Dear friends, this 
is the objective we should set for ourselves today. As an Arab proverb goes: 
“Always shoot for the moon. Even if you miss it, you will still land among the 
stars”. 

Our meeting is especially important in bringing countries together which, 
though geographically close, are not necessarily accustomed to participating in 
this kind of event. 58 countries are represented here today: this meeting, then, 
represents the interests of many.

We sit here today as equals. In the field of human rights, we must not 
configure a predominance, let alone superiority, of one country over the other. 
I say this with special humility, since I am French, and France has long claimed 
a certain parenthood over the concept of human rights, and with it, the right 
to give advice or, worse, impart lessons to others. In any event, we must not 
remain constantly anchored to the past. That would be like trying to assess the 
goodness of a tree by sampling only its roots, and not its fruits.

Western imperialism and colonialism are over and done with. The Western 
world is no longer an undisputed economic and military power. The West had 
been using “human rights” as the flagship of its civilization, the justification 
for its influence and hegemony. Now that its power is fading, its stars begin to 
lose their brightness and splendor. 

Today, modern democracies are well aware that human rights are not 
simply a model to export, but rather a model to consolidate, defend, reaffirm 
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within their own borders, and within themselves. I am particularly worried 
about a number of human rights violations which are hopefully a mere passing 
storm. I am referring to the restrictions on civil liberties imposed by many 
of our modern democracies in the face of increasing security concerns, and 
even worse, signs of xenophobia and racism. These deplorable behaviors are 
often reported in the media, often in foreign media. But it is particularly those 
who are not reported, the ones that are hard to define, to measure, that are the 
hardest to combat.

We speak as equals, then. This does not mean that we minimize or deny our 
differences. We will talk as equals while respecting our differences. It would 
be a mistake to minimize our differences because everyone’s experience and 
vision are a source of enrichment. To exaggerate our differences would also be 
a mistake, as it might imply that finding common ground is impossible.

A great French anthropologist, who recently died at the age of one hundred, 
spoke these words: “Humanity is constantly faced with two contradictory 
processes. The first aims at establishing a unified identity, while the other seeks 
to maintain or restore diversification.”

We are all different, but we have one common goal determined by our 
common human rights. There are many ways to get there, but there is only one 
destination. The shared objective is better achieved together. At first, our goal 
may seem to be very ambitious, idealistic and even utopian. But when I see 
the various experiments conducted to date in the spirit of global governance, I 
say that “human rights” may be the area where we are most likely to succeed.

Nuclear power (think of Korea, Iran), the economy (the global crisis), the 
environment: all these issues evoke conflicting interests which are seeing a 
growing curve in certain countries (China, India) and a sloping curve in others 
(the rest of the world). This situation pertains to the economy in particular. 
Given these trends, one might find it hard to believe that nations can reach 
common ground.

Why is the issue of human rights the only one which States are prepared 
to discuss in the framework of global governance? Obviously, we still disagree 
on issues pertinent to certain specific rights, and we may even disagree about 
the fundamental values of human rights. But our shared and ultimate goal is to 
respect human dignity! Whether the person is a creationist or an evolutionist, 
atheist or believer, Arab or European, we must strive to ensure that we share 
the same respect for human dignity. Humanity’s point of reference is, first 
and foremost, the human community as a whole; it takes precedence over 
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an individual’s geographical, political, religious, national, family or even 
emotional ties. The commonality of this objective stems from its universality. 
Indeed, the general theme of this symposium is “universalism of human rights 
and regional security.” We must continue to negotiate, but we must not forget 
that certain principles are non-negotiable, meaning that they call for some 
form of intransigence. Certain rights are unalienable and inviolable. I humbly 
believe–this is my personal conviction, anyway–that in the end, human rights 
bind us more than they oppose us. 

Dear ombudsmen, I look forward to listening to you. In a world where 
speaking, listening, discussion have lost value, I think ombudsmen can play 
an important role. The new means of communication offer each individual a 
chance to express his opinion. But to whom does society give a chance to speak 
out, to whom does it listen? The current trend in France is to professionalize 
listening: the “medicalization” of listening worries me; today it sometimes 
seems that, in order to be heard, you have to go to your psychiatrist. We 
ombudsmen can play a role as listeners by mastering the art of dialogue, thanks 
to our autonomy with respect to central power. We are placed above suspicion 
thanks to our independence, which allows us to speak freely and maintain our 
credibility in the political realm. The word is the foundation of our civilization. 
It is now tarnished. So we would do well, I believe, to recall our most illustrious 
ancestors, looking back to the prophets and thinkers who laid the principles of 
our respective civilizations, and put those principles into words.

To conclude, I will quote Khalil Gibran, the Lebanese poet who greatly 
influenced both Arab and European thought. His cultural and intellectual 
mélange made him a great advocate of cosmopolitanism, the architect of 
a bridge between peoples. “Open your eyes and look; you’ll see your face 
in every face. Turn your ear and listen; you will hear your own voice in all 
voices.” Thank you.

Mr. Gianni Magazzeni, Head of Branch, Americas, Europe and Central Asia, 
National Institutions and Regional Mechanisms, United Nations High 
Commissioner for Human Rights [Mr. Magazzeni, UNHCHR]: Ladies and 
Gentlemen, it is an honor for me to address this prestigious forum on behalf of 
the United Nations High Commissioner for Human Rights and to participate 
in today’s discussions on the universal principles of human rights and regional 
security.

Regional organizations are crucial to maintaining peace and to promoting 
and protecting human rights. The UN Charter emphasizes this important role, 
especially within Articles 33 and 47 which establish regional institutions and 
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agreements aimed at resolving disputes which threaten international peace 
and security. This approach was solidified with Chapter VIII of the Charter on 
Regional Agreements. Regional organizations have developed regional systems 
of human rights in Europe, Africa, and the Americas. Recently, the South-East 
Asian countries’ organization, ASEAN, has created the Intergovernmental 
Commission on Human Rights. As part of the League of Arab States, the Arab 
Committee for Human Rights was established last year. Furthermore, several 
members of the League of Arab States are already members of the African 
system of human rights. Recently, the High Commissioner for Human Rights 
and the Organization of Islamic Conference jointly organized a meeting in 
Geneva, so that the OIC could benefit from the experiences of regional systems 
of human rights in the context of the creation of a permanent independent 
Commission on Human Rights. Many OIC members are also members of the 
League of Arab States. All members of these two entities are either members 
of–or have observer status at–the United Nations. As a result, they are all 
bound by the UN Charter and the Universal Declaration of Human Rights 
proclaimed by the UN General Assembly December 10, 1948. In this context, 
Article 1, paragraph 3 of the Charter encourages respect for human rights and 
fundamental freedoms for all, without distinction of race, sex, language or 
religion. This is the normative basis of the universality of fundamental human 
rights. It is listed in the Universal Declaration of Human Rights, in the depth of 
international instruments of human rights, within the International Covenants 
on Civil and Political Rights, and also in The Covenant on Economic, Social, 
and Cultural Rights.

The fundamental human rights are not a privilege; they are inherent to 
us all. One of each State’s responsibilities is to enforce them. Article I of 
the Declaration and Program of Action, adopted in 1993, stipulates that The 
World Conference on Human Rights reaffirms the solemn commitment of all 
States to fulfill their obligation to promote universal respect, observance and 
protection of all human rights and fundamental freedoms for each individual, in 
accordance with the UN Charter and with other instruments relating to human 
rights and international law. The universality of these rights and freedoms is 
beyond question.

Regional systems reinforce the universality of human rights by elaborating 
and applying international law on a regional and individual level. Countries 
are grouped by geographical or cultural proximity, to help implement these 
universal standards of human rights by way of a common approach and vision 
which binds them. On October 1st, 2009, the United Nations Council of Human 
Rights adopted resolution A/HRC/RES/12/15, on “Regional arrangements for 
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the promotion and protection of human rights.” The preamble of the resolution 
reaffirms that regional organization plays an important role in the promotion 
and protection of human rights, and should reinforce the universal norms of 
human rights, as set out in international instruments relating to human rights.

At the very least, regional systems are called on to respect and enforce 
the international law of man. Thanks to the progressive approach of certain 
regional systems, international law is evolving and expanding in scope. As it 
does so, further avenues and means emerge as necessary in protecting universal 
rights; they then find definition as international obligations.

Article 4 of the Council of Human Rights Resolution 12/15 calls upon 
the United Nations High Commissioner for Human Rights to organize regular 
workshops concerning regional arrangements for the promotion and protection 
of human rights; the next workshop should take place on May 3 and 4, 2010, 
with the support of existing resources. It will aim to develop information-
sharing and to make concrete proposals for strengthening cooperation between 
United Nations structures and regional arrangements in the field of human 
rights. It should define strategies for overcoming obstacles which hamper 
the promotion and protection of human rights on regional and international 
levels. Participants will include representatives of regional and sub-regional 
structures, experts, representatives of the UN Member States involved, 
observers, and representatives of national institutions and nongovernmental 
organizations for the protection of human rights. Prior to such workshop, the 
High Commissioner has held three other regional consultations to improve and 
enhance cooperation between regional and international mechanisms for the 
promotion and protection of human rights. These consultations were held in 
Addis Ababa, Washington DC, and Strasbourg.

Also, we must not forget the important roles played by the national 
institution of human rights, the ombudsmen, national commissions, non-
governmental organizations, and civil society. All these actors work to enforce 
the universal values of human rights in their totality, and the proper application 
of international standards for human rights. Such actors will be most competent 
in ensuring the success of national human rights arrangements, even on 
international levels. They recognize the need, for all concerned, to enforce 
the regional system’s validity in relation to national human rights institutions, 
NGOs, and the civil society at any stage of creation and strive to carry out its 
mandates. In order to function effectively, a human rights institution should be 
independent of the three State powers, and of NGOs as well. It should have 
the financial means and human resources necessary. It must be able to freely 
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deal with regional and international human rights systems, shedding light on 
any flaws existing on the national level, in order to ensure that governments 
comply with their recommendations. National institutions must therefore 
adhere to the Paris Principles. 

The High Commissioner for Human Rights provides technical assistance 
programs for the creation of a national human rights institution and reviews 
relevant legislation in order to ensure the institution’s compliance with the 
Paris Principles. Such technical cooperation programs often continue for 
several years in order to strengthen the capacity of national human rights 
institutions in their task of promoting and protecting human rights. The United 
Nations High Commissioner for Human Rights remains available for assisting 
you in your noble mission of defending universal human rights.

Monsieur Alvaro Gil Robles, Former Human rights Commissioner of the 
Council of Europe and former Ombudsman of Spain: Mediateur of the 
French Republic, Ladies and Gentlemen, firstly, I would like to thank the 
organizers of this event for inviting me and for addressing such timely and 
important issues. I am the Director of the Center for Studies at the Valsain 
Foundation whose main goals are the protection and promotion of democratic 
values and it is an honor to participate in this initiative. 

On the European continent alone, over the last fifty years we have 
witnessed a remarkable development of the rights guaranteed under the 
European Convention of Human Rights thanks to the tireless and invaluable 
effort of the Council of Europe. This is a proof of the progress of our society 
towards the acceptance of human rights as fundamental guiding principles of 
the relationship between individuals and States and an essential component of 
European political culture. This is why the Sixth Protocol of the Convention 
describes the prohibition of death penalty in member States as a fundamental 
right to life and human dignity. Similarly, the incorporation of the European 
Charter on Human Rights in the Lisbon Treaty is a step towards building a 
supra-national system, with both shared economic and political objectives 
based on the recognition of the right to judicial protection of all people. This 
commitment to the defense of human rights, its universality, and its promotion 
is also at the core of the European Union policy towards non-EU members 
and it underpins all cooperation agreements with third countries. Moreover, 
we must not forget the role the Ombudsmen have had in the advancement 
of human right in Europe, especially in those countries troubled by long 
dictatorships and charged with the difficult task of building democratic and 
free societies. This is how national constitutions, national courts, Ombudsmen 
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and international conventions have worked together in Europe to shape−at 
least formally−an area of freedom and protection of human rights which is at 
the heart of the social and political European model. 

Message from Jean-Paul COSTA, President of the European Court of Human 
Rights (Read by Mr. Markus Jaeger): Dear friends, my judicial duties 
regrettably prevent me from being here today. But I want to commend the role 
played by the Ombudsman of the French Republic, and especially the current 
holder of that title, with whom I have excellent relations, Jean-Paul Delevoye. 
I regret not being able to meet my dear friends Robert Badinter, Alvaro Gil 
Robles, and Emmanuel Decaux, on this occasion. 

Today the focus of your discussion is “Human Rights: Universal Principles 
and Regional Guarantees.” This title reflects the growing number of regional 
human rights instruments inspired by the 1948 Universal Declaration of Human 
Rights. The European Convention on Human Rights is a direct extension of the 
Declaration and jurisprudence of the Court. It has never missed an opportunity 
to link a particular article of the Convention to the Declaration’s article 
inspiring it. Although this Convention did not aspire to become a model for 
other regional instruments, it was the first human rights treaty to create its 
own supranational jurisdiction, ensuring compliance by State parties. Over the 
years, it has become a text of reference, and the Court, in its role as monitor of 
State compliance, has become a guarantor for the advancement of rights and 
freedoms. That’s probably why other regional courts are keen to intensify their 
relations with this Court. We are always eager to welcome their members to 
our offices. 

Our relations with the Inter-American Court of Human Rights, the African 
Court on Human and Peoples’ Rights, and the regional institution recently 
established in Asia, testify to the universal recognition of human rights. 
Within this framework, I welcome the establishment of the Arab Charter of 
Human Rights which came into force in 2008; it cannot help but promote the 
advancement of human rights in areas where it applies, in the same way that 
the European Convention on Human Rights helped improve the situation for 
human rights in Europe during the sixty years of its existence. Regional systems 
exist in different political and cultural contexts. However, we can learn from 
each system, and the set of values it upholds. For instance, our jurisprudence 
encourages peace and tolerance. If the protection of human rights is already 
an end in itself, placing it at the service of tolerance and peace is a goal we 
all seek. These meetings should clarify our common goal. I am sure we have 
much to learn from each other. I wish everyone a very successful meeting. 
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Dr. Abdelmadjid Zaalani, Professor at the University of Algiers, Vice-
president of the Arab Committee for Human Rights [Dr. Zaalani, Arab 
Committee for Human Rights]: Thank you, Mr. Chairman. I am extremely 
happy to be here today, and I would like to thank all those who took part in the 
organization of this very important meeting. This meeting indeed embodies 
our wish to engage in dialogue and exchange views and experiences. Thank 
you Mr. Delevoye, and Dr. Mattar for taking this initiative. Ours is a meeting 
inspired by the two notions that President Costa has mentioned: the notions 
of peace and tolerance, which are embedded in the first article of the Arab 
Charter on Human Rights. Article 1 of the Charter places human rights at 
the center of international consensus among Arab States, stating that they are 
fundamental ideals. This article also considers broader human tolerance, noble 
human values, and openness towards others. This shows that the Arab region 
has lagged behind in the area of human rights. Unlike the Arab Charter on 
Human Rights, the Charter of the League of Arab States is not really concerned 
with the issue of human rights. Despite the significant evolution of human 
rights since the adoption of the UN Universal Declaration of Human Rights 
in 1948, and even more, since the adoption of the 1966 Covenants on Human 
Rights, the question of human rights has remained outside the concern of the 
League of Arab States. However, with the Arab Charter on Human Rights, the 
Arab region took the initiative of joining fellow members of the international 
community in the battle for human rights. 

I will be extremely brief in my speech this morning and just touch upon the 
Arab Charter and its main characteristics, and upon the Arab Commission for 
Human Rights, which is the supervising body in charge of enforcing the Arab 
Charter. I will speak only briefly, since Dr. Mattar will give you an exhaustive 
presentation of the Arab Charter later. I would like to mention something that 
came to my mind while listening to President Costa’s speech. He told us about 
the European Court of Human Rights and the European Convention, which 
were established sixty years ago. President Costa also mentioned that the Arab 
Charter on Human Rights came into force on March 16, 2008: two months after 
the seventh State party ratified it. However, this was not the first attempt in the 
Arab world to establish a regional human rights instrument. The first attempt 
was made in 1971 when, following the 1968 meeting in Beirut organized by 
the League of Arab States, the Arab world adopted a Declaration of Human 
Rights. Participants at the meeting also set up a Standing Arab Committee 
on Human Rights. The Committee was a governmental body made up of 
government representatives–not to be confused with the newly established 
Arab Commission for Human Rights which is made up of seven independent 
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members. However, the Declaration was never truly enforced because of the 
lack of States’ willingness to enforce it. 

Following these initiatives, there were many attempts by the Standing 
Committee to draft an Arab Charter on Human Rights. There was an 
unsuccessful attempt in 1985, followed by others. However, the initial drafts 
lacked specifics concerning basic rights enshrined in international and regional 
covenants and allowed for restrictions on those rights due to exceptional 
emergency situations. In addition, the drafts did not include organs of control and 
enforcement mechanisms, nor did they prescribe the procedure for activating 
the Charter. Therefore, in 1994 the Committee initiated a revision of the draft 
Charter drawing particularly on the Cairo Declaration on Human Rights in 
Islam and the Organization of Islamic Conferences in 1990. On September 15, 
1994 the Council of the League of Arab States adopted the draft Charter. This 
draft differed from the previous ones, as it defined a system of actuation, along 
with enforcement mechanisms. Nonetheless, it remained a dead letter because 
no States ratified it. In 2001, the Council of the League of Arab States once 
again put the Standing Committee in charge of updating the Human Rights 
Charter. During the drafting process, there was an attempt to include a Court, 
and to grant individuals the right to make complaints against States, but these 
attempts failed. The Charter was finally adopted in Tunis on May 23, 2004 and 
became effective on March 16, 2008, following its ratification by the 7th State, 
pursuant to Article 49.1, which States “this Charter takes effect two months 
after the date of filing the seventh instrument of ratification with the Secretariat 
of the League of Arab States.” As of today, ten States have ratified the Charter. 
These are: Algeria, Syria, Palestine, Qatar, The United Arab Emirates, Yemen, 
Saudi Arabia, Bahrain, Jordan and Libya.

Like other international or regional human rights Conventions, the Charter 
is legally binding for State Parties. Specifically, the Charter creates three sets 
of responsibilities for State Parties: First, under Article 44, States must adopt, 
in conformity with their constitutional procedures and the provisions of the 
Charter, whatever legislative or non-legislative measures are necessary to 
enforce the rights set forth in the Charter. Second, States should also guarantee 
effective remedies for anyone whose rights or freedoms guaranteed by the 
Charter have been violated, even if the violation has been committed by persons 
acting in their official duties. Finally, in addition to these specific obligations, 
Article 48 calls upon State Parties to submit reports to the Secretary General 
of the League of Arab States on the measures they have taken to enforce 
the rights and freedoms recognized by the Charter, and on progress made 
in exercising of those rights. Article 45 establishes the Arab Human Rights 



190 Selected Workshop Presentations and Proceedings

Committee, composed of seven members elected by secret ballot for a term 
of four years, who are nationals of Member States. The candidates must have 
wide experience and expertise in the Committee’s field of activity. Committee 
members serve in their personal capacity, and are independent and impartial. 
The essential mission of the Committee is to monitor implementation of 
the Charter by reviewing reports submitted periodically by States Parties. 
According to the Charter, the Secretary General must transmit the reports it 
receives from States, to the Committee, for consideration. After reviewing 
them, the Committee makes comments and appropriate recommendations in 
harmony with Charter’s objectives. Finally, the Committee submits an annual 
report setting out its findings, and making recommendations to the Council 
of the League through the General Secretariat. The reports, concluding 
observations and recommendations of the Committee are then published. 
Since the Committee took office it has prepared and sent Member States a 
blueprint for the use of their reports. It has held meetings with civil society, and 
participated in numerous international events, including the Beirut meeting 
held at UN headquarters on April 11, 2009; and it has initiated dialogue with 
the United Nations High Commissioner for Human Rights in Geneva. Thank 
you so much. I wish you great success in this meeting. 

Ms. Elham Alshejni, Director of Human Rights Department, League of 
Arab States [Ms. Alshejni, League of Arab States]: The Arab Charter on 
Human Rights was adopted in 2000 after 30 years of waiting. It has updated 
all the previous texts, which had been sharply criticized by both Arab and 
international NGOs. When I was first appointed Director of the Human Rights 
Department for the League of Arab States, I worked on updating the previous 
draft of the Charter, and that was done between October 2003 and January 
2004. So the current draft was first submitted to the Council of Ministers of the 
League of Arab States in March of 2004, and then to the summit of the League 
of Arab States in May of 2004, when it was adopted. This draft was written 
in conjunction and with the help of the United Nations High Commission for 
Human Rights. We had access to all the Arab experts working from the UN 
Commission, who submitted a draft, from which we adopted no less than 85 
percent. This Arab Charter on Human Rights went into effect in March 2008. 

Unfortunately, though, the Charter has not garnered the interest it deserves 
among the Arab States. A good number of Arab citizens still do not know it 
exists, and I believe that the Arab media is accountable for this situation. Five 
years since it was adopted, only ten members of the League of Arab States 
have ratified it. Today, we would like to urge the largest number possible of 
members of the League of Arab States to ratify it. And we would also like 
to urge all human rights activists inside and outside the Arab world to take 
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a look at the Charter and identify all of its weaknesses and strengths. We 
believe that if this analysis and review is done, we can add protocols to it. This 
Charter is extremely important because it is one of the most important regional 
instruments for human rights in the Arab world. In conclusion, I would like 
to thank Mr. Jean-Paul Delevoye as Mediator of the French Republic for the 
invitation. And I would like also to thank Dr. Mohamed Mattar, Professor 
of Law at Johns Hopkins University, who has dedicated his life and work to 
the promotion of human rights and is also an activist in combating human 
trafficking. Thank you so much. 

Mr. Delevoye, MFR: Thank you so much Ms. Alshejni. I believe that indeed your 
conclusion was extremely important, for the United Nations has declared that 
human trafficking is the second most important crime that the world suffers 
from after arms trafficking. Now, I would like to give the floor to Mr. Markus 
Jaeger. 

Mr. Markus Jaeger, Legislative Support and National Human Rights 
Structures for Human Rights, General Director for Human Rights and 
Legal Affairs, Council of Europe [Mr. Jaeger, Council of Europe]: Thank 
you, Mr. Chairman. Ladies and gentlemen, the Médiateur de la République 
and the Council of Europe have launched a remarkable collaboration in the 
past few years. This came as a result of the very deep understanding that 
exists between the two institutions. First of all, I would like to mention Mr. 
Alvaro Gil Robles, who is the former Human Rights Commissioner of the 
Council of Europe, and also the former ombudsman of Spain. He always 
aspired to promoting and unifying the ombudsmen in greater Europe, from 
Russia to Portugal, from Iceland to Turkey. Also, when Jean-Paul Delevoye 
was appointed Mediator of the French Republic, he immediately identified 
the potential synergies that could be gained from stepping up the cooperation 
between similar institutions on the continental level. He was convinced of the 
need to work together in order to achieve a greater degree of understanding 
between various ombudsmen’s institutions throughout Europe. Under the 
leadership of these two men, a quantitative and qualitative leap forward was 
taken. The French team, led by Christian Le Roux, Ombudsman Director of 
Cabinet, undertook a systematic policy combining national and international 
action, while ensuring strict cohesion between these two branches of its activity. 
Mr. Chairman, it is thanks to the work of such an enthusiastic team that we are 
able to meet today. It is indeed a great pleasure for me to have the opportunity 
to see my friend, Jean-Paul Delevoye, and to further promote our cooperation. 
This cooperation between an intergovernmental institution such as ours and a 
national institution such as the Mediator of the Republic is an important aspect 
of our meeting today. 
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As for the specific topic of our meeting, I would like to touch upon 
two important issues: the need for a regional guarantee of universal human 
rights, and the issue of whether a regional structure is likely to undermine the 
universal dimension of human rights. As regards to the need for a regional 
guarantee, I would like to refer here to a recent European experience–which 
I had the privilege to conduct–aimed at fighting torture and inhumane 
treatment. The absolute right of every human being, in all circumstances, 
not to be subject to torture or to cruel, inhuman or degrading treatment, is a 
right enshrined in Article 3 of the European Convention on Human Rights, 
as well as the International Declaration on Human Rights. This rule is also 
present in the national laws of all 47 members of the Council of Europe. 
However, as important as laws may be, they are only on paper; to ensure their 
implementation we need constant, intensive supervision. This is especially 
important when dealing with torture and cruel and inhumane treatment, for 
three reasons. First of all, abuse can be inflicted in various sorts of places and 
situations, and at any time, by a potentially large number of people. Second, 
often victims do not have the opportunity to reveal and denounce what has 
happened to them; prisoners, sick people, or very old people are often isolated 
from the outside world. Third, violations of the prohibition against torture 
often leave scars so deep that the effect is irreversible. That is why we must 
actively and continuously prevent violations and not simply punish them. 
This need represents a serious challenge, because it not only entails fighting 
against the impunity of the perpetrators and of those who have allowed abuse 
to happen, but also requires monitoring in sites where violations could take 
place at any time. Clearly, we cannot rely solely on the UN conventions and 
structures to provide permanent and constant monitoring throughout the 
world. And this is why the Council of Europe includes a Committee for the 
Prevention of Torture, covering all 47 member countries. This Committee 
is in charge of enforcing the prohibition of torture and inhumane treatment, 
as defined in the European Convention. However, even that is not enough: 
each year the European Court of Human Rights is overloaded with cases 
alleging torture and cruel and inhumane treatment. This is why we now have 
an Additional Protocol, the Optional Protocol to the UN Convention against 
Torture (OPCAT), which has created national structures complementing the 
Council of Europe and UN structures: the National Preventive Mechanisms 
(NPMs). We are working, then, in a three-tier system that seeks to prevent 
torture and enforce its prohibition, on the international, regional and national 
levels: the UN Subcommittee on Prevention of Torture (SPT), the European 
Committee for the Prevention of Torture (CPT) in the Council of Europe, and 
the National Preventive Mechanisms (NPMs). My point is simple: regional 



193The Protection Project Journal of Human Rights and Civil Society

guarantees are not sufficient. They must be complemented and supported by 
national guarantees. 

As regards the second question–whether a regional defense system 
may diminish the universal character of human rights–the multiplication of 
instruments clearly poses a number of risks, including a waste of resources 
and a waste of time; this problem may well irritate both public opinion and 
governments. The multiplication of structures may also multiply contradictions 
and even inconsistencies between the various instruments. In any event, when 
many voices speak, can we really avoid dissonance? We think not. We assume 
that we must live with this risk, and seek to understand it. To do so, we urge the 
three actors in the Prevention of Torture–the UN SPT, the CPT in the Council 
of Europe and the NPMs–to cooperate on three fronts: first, by conducting 
joint workshops in order to understand and compare the definitions and modus 
operandi of each mechanism; second, by establishing an ongoing dialogue 
between the three types of mechanism; and, third, by working together to 
identify the inconsistencies between our mechanisms, and bridge those gaps, 
often due to the different contexts in which we operate. Ladies and gentlemen, 
thank you for your attention. 

Mr. Delevoye, MFR: I would like to thank all panel members for sticking to the 
given time frame. I would just like to remind you that you will find in your 
folders a copy of the European Convention of Human Rights as well as the 
Arab Charter on Human Rights. Thus, we will start now our first round table 
discussion and listen to Professor Emmanuel Decaux, Professor of Law, who 
will present to us the European Convention of Human Rights. 

Dr. Emmanuel Decaux, Law Professor, University of Pantheon-Assas – Paris 
II [Dr. Decaux, UPA]: Thank you, Mr. Chairman. I am extremely happy to 
take part in this very promising meeting, but I am also aware that I am faced 
with a daunting challenge of having to summarize sixty years of activity in a 
couple of minutes. As you already know, the European Convention on Human 
Rights was adopted November 4, 1950 in Rome, so it has turned sixty this year. 

The European Convention on Human Rights was established by the twelve 
Members States of the Council of Europe in the aftermath of the Second 
World War. The Convention sought to respond as quickly as possible to the 
International Declaration of Human Rights and promote human rights and 
fundamental freedoms at the time when the European continent was divided in 
two by the Cold War. The European Convention, in its first sentence, refers to 
the Universal Declaration of Human Rights and to the obligation of States to 
respect the rights enshrined within. We could therefore say that the European 
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Convention followed the example of the Universal Declaration of Human 
Rights even though it chose to focus on part of the rights that were protected 
by the Declaration and member countries were allowed to introduce a number 
of conditions and limitation to the exercise of those rights. The approach was a 
mixture of audacity and caution. France, for instance, took its time to recognize 
the competence of the European Court of Human Rights and we had to wait 
until 1981–and until Mr. Badinter–to accept the right of individuals to bring 
complaints before the European Court of Human Rights. 

The European Convention on Human Rights has been characterized by a 
dual dynamic–an internal and an external one. Let’s look first at the external 
dynamic. Since it was first adopted in 1950, the European Convention has 
evolved a great deal and, in order to follow and adjust to the changes and 
developments that Member States were experiencing, no less than 14 Protocols 
were added over time. At the beginning, the system was optional and the Court 
was flanked by a Committee of Experts and a Council of Ministers, composed 
of representatives of governments. With the approval of Protocol 11, the system 
was radically changed and individuals were allowed to have direct access to the 
Court. Protocol 11 thus established the Court as we know it today–a permanent 
Court made up of 47 independent judges. Protocol 11 was followed by Protocol 
14, which is due to come into force in 2010 after Russia ratifies it. However, 
some structural problems still remain and the possibility of further amending 
the system was put forward at the Conference of Interlaken, organized under 
the aegis of the Swiss Presidency of the Council of Europe. This institutional 
development of the Court occurred in conjunction with a development in the 
area of human rights and public liberties. Initially, the Convention focused 
mostly on civil and political rights, rather than economic and social rights, 
with the exception of the right to property and the right to form trade unions. 
In 1961, a European Social Charter was adopted which established some level 
of control on social matters and was based on a reporting system and was later 
complimented by the right of trade unions to have access to the Court. With 
the advent of the 1990s, we witnessed another major change: a new wave of 
membership in the Council of Europe. As a consequence, many States adopted 
the European Convention and a number of its Protocols since its ratification 
is one of the entry conditions. The Convention today covers 47 countries as 
diverse as Iceland, Portugal, Morocco, and Russia. It also covers the French 
territories in the West Indies and it was declared to be in a famous ruling 
rendered by the European Court of Human Rights as its fundamental document 
for the settlement of litigations between Member States. With regards to the 
internal dynamic of the European Convention suffice to say that, since the old 
European Court of Human Rights was overhauled, the new Court managed 
to render no less than ten thousand rulings, as compared to the one thousand 
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rulings rendered by the old Court. We could say that there are a number of 
elements that govern the work of the Court. The first element is the notion 
of effective remedy. This translates into the application of the “principle of 
subsidiarity” according to which national jurisdictions are bound to implement 
the provisions of the European Convention on Human Rights and the European 
Court will not consider a case unless all national remedies have been exhausted, 
with few exceptions, depending on the nature of the case. This principle exists 
to guarantee the good administration of justice and a fair trial. There are also 
a number of obligations, both positive and negative, that the Court imposes 
onto Member States. For instance, the States must refrain from using torture 
and inhumane treatment and are bound to investigate all cases of torture and 
inhumane treatment. 

The second element that governs the work of the Court is the commitment 
to uphold democratic values. This is why the Convention includes a number 
of articles that oblige States to respect democratic values, including the liberty 
of conscience, the liberty of opinion, and freedom of speech. Some of these 
rights are qualified rights since States are allowed to introduce limitations. 
However, limitations are permitted only under three conditions. Firstly, the 
limitation has to be enshrined in national law. Secondly, it has to seek a number 
of legitimate purposes such as public order, for instance. Thirdly, it has to 
be deemed necessary within a democratic society defined through the Court’s 
jurisprudence as a society where there is a great deal of tolerance and openness 
towards a large number of opinions. 

The third element is that of non-discrimination. Thus, through case law, 
the Court established the link between article 14 prohibiting discrimination 
and a number of substantial articles, including, for instance, the right to access 
to social benefits. In promoting the protection of the rights enshrined in the 
Convention, the Court has to take into consideration the differences among the 
European judicial systems that often resist uniformity of the application of its 
jurisprudence. As a consequence, the Court developed the notion of national 
margin of appreciation to allow national courts to act with self-restraint on a 
number of issues, especially ethical issues such as cases of euthanasia (Pretty v. 
UK, 2002) or abortion. States may also be granted exonerations or exemptions 
from a number of rulings and provisions in certain circumstances such as in 
the context of the fight against terrorism like in the Lawless v. Ireland case of 
1957-1961. 

A more exhaustive overview of the Convention would highlight the 
linkages between the European Convention on Human Rights and the Treaty 
of Nice, which is the equivalent of the European Convention at the EU level 
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and is bound to come into force once the Treaty of Lisbon has been adopted. 
Unfortunately we do not have the time to discuss this issue but it is worthwhile 
mentioning that, with the entry into force of the Treaty of Nice new important 
areas of cooperation in the field of human rights will emerge between the 
Council of Europe and the EU system. Thank you. 

Mr. Delevoye, MFR: Thank you Professor Decaux for this very brief presentation 
on a highly complex issue. You have underlined that this system has been 
flexible enough to provide countries with a certain level of independence so 
that they could evolve each of their own pace but also clarity when it came 
to the vision in the long run. Now we would like to give the floor to the 
participants. Are there any questions that you would like to put to Mr. Decaux? 
Our colleague from Armenia, please go ahead. 

Mr. Armen Harutyunyan, Human Rights Defender of Armenia [Mr. 
Harutyunyan, Armenia]: Thank you very much. And thank you for organizing 
this conference. I would like to ask Mr. Decaux’s opinion regarding the European 
Court’s case law and specifically in what way he thinks this can develop in 
a way that reflects the different political and institutional frameworks of the 
more recent members of the Council of Europe. It is certain that European 
regional mechanisms are more effective because of the influence of the Court, 
since its decisions are obligatory for Member States. The Court’s case law is 
often based on decisions taken a while ago–when the Council of Europe was 
mostly composed of Western European countries. This, however, often does 
not correspond with the reality of Eastern and Central European countries, for 
example with post-Soviet countries. What do you think? Maybe we should 
consider changing some case law that is not effective for some countries since 
the reality in these countries is very different from that period when the case 
law was established. Thank you.

Dr. Decaux, UPA: This is a very interesting question. I didn’t want to go into 
detail about the way the European Court works. I would just like to remind 
you that we have had a Court established until 1998, which gave nearly one 
thousand verdicts. The new European Court, under the Convention of Human 
Rights, has been extremely active ever since. It is made up of 47 permanent 
judges. It is divided into seven chambers, and there is a geographical balance in 
representation within those chambers. I do not know exactly how they manage 
to guarantee the equal representation of all the regions, but I can tell you that 
Western judges do not prevail over judges from Eastern and Central European 
countries. And there is also a certain level of consistency in case law and in 
the Court’s rulings. However, as a Frenchman, I am a staunch believer in the 
relativity of the rulings. And it is clear in French law that a ruling reached in 
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a specific context takes into consideration the facts of the case. Indeed, this 
was one of the aspects covered during the Conference of Interlaken: that is, 
the possibility of extending the scope of case law application. In France, this 
seems quite shocking because we believe in Raison d’Etat, and this is actually 
why we had a revolution.

Mr. Delevoye, MFR: Well, what Professor Decaux has been trying to say is that 
the rulings of course do not constitute the pure superior source of law, but 
those rulings can force political leaders to take action. After listening to the 
presentation by Professor Emmanuel Decaux on the European Convention on 
Human Rights, we shall now ask Mr. Mohamed Mattar to present the Arab 
Charter on Human Rights. 

Dr. Mohamed Mattar, Professor and Executive Director, The Protection 
Project, The Johns Hopkins University, School of Advanced International 
Studies [Dr. Mattar, JHU]: Good Morning. To place human rights at the 
center of the key national concerns of Arab States; to teach the human being 
in the Arab States pride in his identity, loyalty to his country, and attachment 
to his land, history and shared interests; to prepare the new generations in 
Arab States for a free and responsible life in a civil society; to entrench the 
principle that all human rights are universal, indivisible, inter-dependent, and 
interrelated: these are the goals that the League of Arab States pledged to 
pursue when it adopted the Arab Charter on Human Rights in May 2004.

 Mr. Chairman, I am privileged to be here today to discuss the Arab 
Charter on Human Rights with you and our distinguished guests from the 
Arab world and from Europe. I want to thank you, Mr. Chairman, for hosting 
such an important event. I value this cooperation between our institutions: 
the Protection Project at the Johns Hopkins University, School of Advanced 
International Studies, the French Ombudsman and the League of Arab States. 

Ms. Elham, together we have had several of these meetings, always with 
one purpose: to enhance human rights protection in our countries and open a 
dialogue between the Arab world and Europe. As Professor Emmanuel Decaux 
explained, Europe has sixty years of experience and we in the Arab world 
are here to learn from you. Three years ago we had a meeting on the status 
of human trafficking in the Arab world and we asked the following question, 
“Which countries in the Arab world have a law against human trafficking?” In 
this regard, I want to take this opportunity to congratulate Director Salah Al-
Sharekh and the Human Rights Commission in Saudi Arabia for passing the 
most recent law on anti-trafficking. I am happy to report to you that their law is 
in total compliance with international legal standards under the United Nations 
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Protocol on Trafficking. Some time ago we also had another meeting–this time 
in Cairo at the premises of the Arab League–where we addressed the issue of 
the monitoring mechanisms under the Arab Charter. Should we establish an 
Arab Court? In the absence of an Arab Court, what agency should have the 
authority to interpret for us the 54 provisions of the Arab Charter? Should we 
allow for individual monitoring mechanisms or should we only be satisfied 
with what the Charter was satisfied with, and that is establishing a reporting 
mechanisms? These are questions that I would like to address to you today. 

As you all know, Algeria, Bahrain, Jordan, Libya, Palestine, Qatar, Saudi 
Arabia, Syria, United Arab Emirates, and Yemen all have ratified the Charter, 
which entered into force in March 2008, after seven instruments of ratification 
were obtained in accordance with Article 48 of the Charter. Also, the seven-
member Arab Human Rights Committee was established in accordance with 
Article 45 of the Charter. So allow me to take this opportunity to congratulate 
the Chair of the Committee, Dr. Abdelrahman Yousef Al Awdi, and the other 
distinguished members of the Committee who are all highly experienced and 
competent in the committee’s field of work. From this beautiful hotel in Paris, 
France, I would like to send them an email: “Dear Members of the Committee, 
we are looking forward to your review of the reports that will be submitted 
by each State party one year upon ratification. We are also looking forward to 
your comments and recommendations on the progress that is made to improve 
the record of human rights in the Arab world, when you submit your annual 
report to the Secretary General of the Arab League in accordance with article 
38 of the Charter.” 

I am delighted that the Arab Charter of Human Rights of 2004, which is 
still young compared to the European Convention, is being discussed today, in 
relation to the European Convention on the Protection of Human Rights and 
the Fundamental Freedoms of 1950. In fact, in March 2010, The Protection 
Project at the Johns Hopkins University will host a conference in Bologna, 
Italy on Islam in Europe, to promote a dialogue between the Arab world and 
Europe. I want to know why Europe is taking a second look at Islam, and 
what Muslims are doing that is sometimes offensive to European values and 
traditions. We must come together and we must acknowledge that work has 
to be done on both sides, not only in Europe but in the Arab and the Muslim 
world as well. Sixty years of experience, Prof. Emmanuel. We are happy that 
you have such an experience and we are definitely here today to learn from 
such experience. 

Just a few words about the general principles and provisions of the Arab 
Charter before we look into specifics in the second and the third session, when 
we will discuss the death penalty, women’s rights, and freedom of expression. 
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In accordance with the Arab Charter, a Bill of Rights for the Arab world was 
established for the first time, including civil, political, economic, social, and 
cultural rights. 54 provisions that I am very proud of. However, under Article 
29.2 these rights may be restricted on the basis of the law, morality, public 
order, freedoms of others, and general welfare in an economic society. So the 
question that I am posing to my good friends in the Arab world as well as 
in Europe is the following: are these restrictions justified and reasonable? In 
other words, to what extent does the Arab Charter as well as the European 
Convention, allow for the limitation clause or the restriction clause to limit 
or restrict the exercise of rights? This is something you see all over the Arab 
Charter. The right is given and then in the same provision the right is taken 
away. How do you balance exercising the right with limitations that may be 
imposed for the purpose of the common good, common interests, democratic 
values, and freedoms of others? An example is the right to liberty and security, 
which is guaranteed under the Arab Charter in Article 14. A second example 
is civil and political rights, which are guaranteed under the Arab Charter in 
Article 24. Freedom to religion or beliefs is guaranteed under the Arab Charter 
in Article 30. The rights to information and freedom of opinion and expression 
are guaranteed under the Arab Charter in Article 30. However, all these rights 
are subject to limitations and we have to be careful in interpreting the limitation 
clause or restriction clause as not to contradict the essence of the right itself. 
Let me give you an example from Saudi Arabia: during the last pilgrimage 
season, restrictions were imposed on Muslims making a pilgrimage for health 
reasons, to avoid spreading swine flu. Is this reasonable? I believe so. Is this 
justifiable? I believe so. But you must not make a wife’s travels for pilgrimage 
from one country to another, contingent upon her obtaining approval from 
her husband. Why? Because such a restriction contradicts the essence of the 
right itself. What is the essence of the right? The right to movement; you are 
restricting the wife’s right to movement if you are not going to allow her to 
exercise such a right except upon approval from her husband. The question 
demands interpretation. When should we allow for a restriction? When should 
we allow for a limitation? And when should we not allow for such limitations 
or restrictions because they contradict the essence of the right itself? This is 
the first question that we have to address, because we are talking about a lovely 
document with 54 provisions, proclaiming rights that are detailed, guaranteed, 
acknowledged for Arabs. 

Another, related problem that we have to address is the relation between 
the Arab Charter as a regional legal instrument and national law. I believe that 
we must address this issue especially when the Charter refers to the law. The 
Arab Charter is one of those documents that refers to rights and duties, rights 
and guarantees, rights and freedoms, but at the same time refers to the national 
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law. Such rights and freedoms are to be provided as long as the national law 
itself allows that to happen. An example is Article 29, regarding the right to 
nationality. A child may have the right to acquire nationality through the mother 
as long as the national law allows for such a right. How do you interpret Article 
29? Is the right to nationality guaranteed? Or does it impose discrimination on 
the basis of sex? A second example is Article 33, and that is my favorite because 
it talks about marriage. Article 33 states that “the laws in force regulate the 
rights and duties of the man and woman, as to marriage, during marriage and 
its dissolution.” It does not provide for the principle of equality between man 
and women as does article 16 of CEDAW, the Women’s Convention. Instead, it 
defers the implementation of the principle to the national law in force. How do 
you interpret article 33? This is a question that needs an answer. It also raises 
other issues: First, does the Charter provide for the supremacy of a provision 
in the national law over the Charter? I do not think so. Does the Charter require 
that the interpretation to its provisions be in conformity with domestic laws? 
I don’t think that this should be the case. Is there a conflict between the Arab 
Charter and international law in this regard? Well, maybe. How about when 
a State party to an international convention makes reservation to one of its 
provisions: would international law apply regardless of the reservation or the 
reservation would constitute a limitation for the State to argue international 
law? There is an interesting case in the United States where the court referred 
to international law. This case was about a Mexican who came to the United 
States illegally. He had two children and was about to be deported. He argued the 
Rights of the Child Convention, under which you do not separate a child from 
his parents. The court said that, although the United States is not party to the 
CRC, the Convention will apply to this case as part of international customary 
law. This is something we would like to see in Arab jurisprudence and Arab 
jurisdiction. Hence, how do you resolve this conflict between international law 
and the Arab Charter when there is room for such a conflict? Article 43 seems 
to solve this dispute. It says that we will not construe or interpret a provision 
in the Arab Charter in a way that takes away or reduces the right of a citizen 
or freedoms of the citizen that is stipulated in international legal instruments, 
including international conventions. That is a good article since it stipulates 
that international law will have supremacy over a regional instrument. I would 
like to see article 43 interpreted in this way. When there is a conflict between 
a provision in the Charter and a provision in international law, we will give 
supremacy to international law. Let me give you some examples: Articles 9 
and 10 of the Arab Charter prohibits human trafficking, especially trafficking 
for sexual exploitation and forced labor and slavery, and practices similar to 
slavery. The argument I’m making here is: if we apply article 43, we have to 
interpret the human trafficking provisions in article 9 and 10 in accordance 



201The Protection Project Journal of Human Rights and Civil Society

with articles 6 and 7 of the United Nations Protocol to Prevent, Suppress, and 
Punish Trafficking in Persons Especially Women and Children. What does this 
mean? It means that it is not enough for an Arab State to prohibit or criminalize 
trafficking. Under international law you must provide assistance and protection 
to victims of trafficking. So, although the Arab Charter did not explicitly refer 
to protection and assistance to victims of trafficking, it may be implied under 
Article 43. On March 22 and 23 Qatar is launching a three year program 
on human trafficking in cooperation with the United Nations and the Johns 
Hopkins University. In the coming three years, Qatar will hold fifteen trainings 
and workshops in different Arab countries as part of an initiative promoted 
by the Arab League and the United Nations. That is an implementation of 
articles 9 and 10 and that is what is required under international law. A second 
example of how you reconcile the Arab Charter with international law is article 
23 that talks about access to justice, effective remedy. Every person in the 
Arab world must have access to justice. His voice must be heard in court. The 
article provides for that remedy. The article should be interpreted in light of 
article 2 of the International Covenant on Civil and Political Rights that says 
that such remedy must be enforced and must be decided by a court of law. I 
am happy here that with us is Mr. Abdelilah Al-Kurdi, from Jordan. Mr. Al-
Kurdi is the head of what we call “the board of grievances”. If you want to 
express a grievance, Saudi Arabia has a similar institution. How can we make 
remedies effective? How can we allow our women to file a lawsuit? Perhaps 
by establishing a family court, as Egypt did? Also, next month we are starting 
a program in Egypt to launch what we call a “law clinics” or “legal clinics.” 
Alexandria Law School–and hopefully other law schools–will establish a law 
clinic similar to a medical clinic. So, if you have a woman who doesn’t know 
where to go to file a lawsuit, she’ll come to our law school; the students will 
help her, under the supervision of the professor, and will provide her with legal 
advice and refer her to pro bono lawyers to get legal representation. 

How about Islam? We cannot talk about the Arabs and the Arab Charter 
on Human Rights without talking about Islam. Several references are made 
to Islam in the Arab Charter. This is positive because you cannot lose your 
identity as an Arab if you are a Muslim. The question is: what role should 
Islamic law play in the interpretation of the Charter? The Preamble recognizes 
the Cairo Declaration of Human Rights in Islam of 1990. I know many of you 
do not like the Cairo Declaration. I don’t know why. It is a good document. 
Admittedly, it was written in 1990. Now we are in 2010 and twenty years may 
have taught us something about human rights. Perhaps some of the provisions 
of the Cairo Declaration seem discriminatory in nature and perhaps this is 
something that we have to think about. Conflicts between the Arab Charter 
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on Human Rights and the Cairo Declaration on Human Rights in Islam do 
arise. The question is: how do you resolve such conflicts? Also, the Preamble 
of the Charter refers to the noble Islamic religion, but also refers to other 
religions. The provision that refers to Islam explicitly is Article 3. It talks about 
the equality of men and women and we all believe that men and women are 
equal. But the Charter also says that they are equal within the framework of 
the positive discrimination established in favor of women by Islamic Sharia 
and other divine laws. How do you interpret positive discrimination? I am 
one of those who believe in positive discrimination. If you come to a country 
like Egypt where women are underrepresented and Egypt says: “Well, we’re 
going to reserve 66 seats for women in Parliament,” that is discrimination big 
time. You are discriminating against men. But we love you guys for it because 
we believe in positive discrimination. That is what CEDAW talks about: the 
quota system. We have it in Iraq under the Iraqi constitution. We have it in 
Sudan. There is nothing wrong about that. That is how I interpret Article 3 of 
the Charter: positive discrimination in favor of women under Islamic Sharia. 
But the question still remains: what is the relation between Islamic law and the 
Charter, especially when the Charter refers to national law and the national law 
is based on Sharia? Let’s say the Charter refers to a national law. That national 
law happens to be the law of Saudi Arabia which is based on Islamic Sharia. 
What role does Islamic Sharia play? You have eleven States in the Arab world 
which make Islam a source of legislation, including Egypt and Qatar. Seven of 
these countries say Islam is a source of legislation; four countries say it is the 
source of legislation. If you’re referring to national law and it happens that the 
national law is based on Islamic law, Islamic law becomes here the applicable 
law. The question is how do you address a conflict if there is a conflict between 
one of the rights and freedoms under the Charter and under Islamic law? I 
would like to send another email. This time to Mr. Amr Moussa, the Secretary 
General of the Arab League: “Dear Secretary General, please look for any 
requests submitted by an Arab State that would like to invoke Article 52 of the 
Charter, and consider adopting an Optional Protocol to the Charter allowing 
individual complaints as another monitoring mechanism, besides reporting.” 
We just learned from Professor Emmanuel that there are 14 Optional Protocols 
to the European Convention. We would like to see an Optional Protocol perhaps 
allowing individual complaints.

For now, let me conclude by saying that I believe that the Arab Charter 
gives us an adequate and effective regional instrument for the protection of 
human rights that must be fully implemented. Also, I would like to propose 
a three phase program for the implementation of the Charter: what I call the 
L.T.E. approach: L stands for “legislation”. It is time for Arab States to take 
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the necessary legislative measures to bring national laws in conformity with 
the Charter. For example, Article 33 of the Charter prohibits violence against 
women. The Charter provides for no violence against women, but when 
you take a look at Arab legislation only Jordan has a comprehensive law on 
domestic violence. I understand there are drafts in Saudi Arabia, Lebanon, and 
Bahrain. These should be promptly passed into law. Similarly, if the Charter 
in Article 10 prohibits human trafficking, it is time for every Arab State to 
pass a law prohibiting human trafficking. To assist governments in adopting 
new legislation, I would like to propose drafting a parliamentarian handbook. 
The handbook will serve as a legislative guide, explaining the 54 provisions, 
so that our Arab legislatures may make use out of the legislative guide and 
amend laws that are inconsistent with the Charter or propose laws that would 
be implementing the Charter. This would be useful, especially since we don’t 
have an Arab Court similar to yours in Europe. The questions would then 
be: who would interpret the 54 provisions of the Arab Charter? How do you 
balance public order with the rights stipulated in the Charter? How do you 
define the relationship between the Charter and international law? How do 
you address the supremacy clause where there is Islamic Law? We would 
like to propose a parliamentarian handbook to answer these questions. That 
is the L and L stands for legislation, a parliamentarian legislative guide is a 
good thing to do. Second, T, which stands for “training.” We just heard about 
the judicial interpretation of rights and freedoms, and I believe in the role 
of the judge. In the Arab world, if you want to guarantee rights and duties, 
rights and freedoms, you have to go to the judge and train the judge on the 
Arab Charter to make sure the judge is incorporating the Arab Charter in his 
decisions. I’d like to give an example. In 2009, in Iraq, a Christian husband 
filed a lawsuit for disobedience, asking his wife to come to the marital court. 
The court said it wasn’t an Islamic issue because the husband and wife were 
Christians. Which law should apply? The court should have applied Article 16 
of CEDAW, equality in marriage. We want to go to judges and say: “These are 
the 54 provisions of the Charter which are part of the national law. You should 
impose and utilize these provisions when you decide rights and duties of a 
citizen in the country.” Finally, E, which stands for “education.” When you go 
to many of these Arab countries few people know what you are talking about 
when you mention the Arab Charter on Human Rights. I’d like here to invoke 
Article 41 of the Charter that explicitly calls upon State parties to incorporate 
principles of human rights and fundamental freedoms in educational curricula. 
On behalf of the Protection Project at the Johns Hopkins University, School 
of Advanced International Studies, Mr. Chair, Mrs. Elham I am proposing a 
workshop on incorporating human rights and educational curricula. Thank you 
so much. 
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Mr. Delevoye, MFR: Thank you for presenting us the Arab Charter on Human 
Rights. But, before we give the floor to Mr. Badinter, we will take one question 
from a colleague from Kuwait. 

Mr. Waleed Al-Tabtabae, Ombudsman, Kuwait National Assembly [Mr. Al-
Tabtabea, Kuwait]: In the name of God, I would like first of all to thank Mr. 
Mohamed Mattar for making his very interesting presentation. However, Mr. 
Mattar is actually calling for additional laws to complement the Arab Charter 
on Human Rights and I believe that the Arab countries do not lack acts and 
laws. What they lack is the will and possibility to enforce them. For instance, if 
you look at the various provisions in the Arab Charter, none of those provisions 
are enforced in the Arab world. Some of those rights are enforced and others 
are not, but there is not a single country where they are totally enforced. For 
instance, let’s look at the right of refugees, the right to stay in an Arab country, 
and the equality before the law. I don’t think that these rights are respected. 
Similarly, I do not think the presumption of innocence really exists in our 
countries. Instead, the accused is considered guilty until proven otherwise. 
Also, I do not believe that Arab citizens enjoy the right to privacy. These are 
all rights that, unfortunately, are not enforced. We could say that the situation 
prevailing in this area is quite unfortunate because we often have either military 
or hereditary regimes where we have no say in terms of succession. We cannot 
say that we have democratic regimes or governments, even though there are 
countries in the Arab world that are republics. Presidents have managed to 
modify and amend their constitutions so they can renew their term more than 
twice, and some of them have a life-long mandate. There are also cases of 
illegal detention for various reasons. What are the reasons for this? Can we 
consider the Western countries today as an example for the Arab countries 
in terms of human rights? Unfortunately that is not the case. Just take a look 
at the post 9/11 events, Guantánamo, what happened in Gaza, the violations 
of the rights of Palestinians by Israel, what is taking place in Afghanistan, in 
Pakistan. Unfortunately the West can no longer be considered as a model in 
terms of respect and promotion of human rights.

Mr. Delevoye, MFR: Thank you Sir for putting forth this question. I’d like to 
establish that the spirit governing this meeting is that none of us can be taken 
as a model and that we are all here to learn from each other. It is clear that we 
believe the most precious thing we have in this life is our freedom and our 
dignity. 

Mr. Delevoye, MFR: It is now time to conclude. I think our world today is 
characterized by a paradox: on the one hand we are more and more powerful 
in terms of collective richness; on the other hand, we are more fragile on an 
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individual level. This is why ombudsmen have a very important role to play 
in mediating between the citizens and the religious, economic and financial 
powers. It is only through continual dialogue with such powers–but also among 
our institutions across the continents–that we can find the necessary strength 
and resources to take action. Today’s meeting has been very successful in 
bringing all of us together. Our dialogue has been rich. We want to continue 
this dialogue and continue sharing our thoughts and experiences. I would like 
to thank you very much for participating in this event. I hope you will have 
nice memories of this meeting. The Eiffel Tower was a utopia and became a 
reality. Mediators, by definition, must transform dreams into reality. Thank 
you very much for the dreams we share today and for the realities we will build 
together, in the future. 

Mr. Delevoye, MFR: Thank you. I will give the floor to Mr. Badinter, who has 
been an activist on the international stage for some time.

Mr. Robert Badinter, Senator and Former Minister of Justice, France [Senator 
Badinter]: Thank you, Mr. Chairman. I would like to thank you for taking 
the initiative and organizing this important and very interesting meeting. After 
listening to the comment that was made earlier, I am tempted to say that there 
are two principles that human rights activists should always bear in mind. The 
first is that human rights are universal. The second is that national experiences 
can never be presented as the ideal or the model way. We always stand to learn 
from other countries’ experiences. We listened to Professor Decaux when he 
presented the European Convention on Human Rights. He noticed that the 
rights enshrined in that Convention have evolved a great deal and it took a 
great amount of time for full-fledged democracies to build a regional system of 
rights and guarantees. It is thanks to this very long process that today we can 
benefit from the protection of our rights and that we can enjoy these guarantees 
within the 47 Member States of the Council of Europe. There is no need for us 
to take pride in that because this is a situation that can change very quickly. I 
say this as an activist that has been battling for the promotion of human rights 
for the past fifty years. 

The European Convention and the Arab Charter are very often overlooked 
and dismissed as ineffective and simple statements of intent. However, I would 
like to remind you that, at the end of the Helsinki Conference, people were 
criticizing the text of the Helsinki Declaration saying that nothing good would 
come out of it. Nonetheless, the Helsinki Declaration was used by dissidents in 
the Soviet Union and it contributed, albeit indirectly, to the dismantling of the 
communist regimes. 
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It is true that the Arab Charter does not yet have a system of guarantees 
such as the ones mentioned by Mr. Gil Robles in his speech. Nevertheless, the 
Arab Charter will both strengthen the position of human rights activists and 
help them hold governments accountable for their violations because these 
governments, by ratifying the Charter, have pledged to protect the rights of 
their citizens. It doesn’t mean that the system is perfect: there is always room 
for improvement. This is also true for the European system of guarantees as we 
know it in Europe. This is my comment and response to the question put for us 
by the gentlemen from Kuwait. 

I have taken a close look at the Arab Charter on Human Rights. In regards 
to the provision on positive discrimination, I believe the situation is not ideal, 
especially when we look at the issue of polygamy. Article 2 of the Egyptian 
Constitution says that all provisions should be in conformity with Sharia. 
In other words, the Constitution, as the supreme law of the land, should in 
its provisions be aligned with Sharia, which is a religious law in substance. 
Thereafter, when it came to polygamy, my friends in Egypt found that 
polygamy was an absolute right granted by Sharia. We know that polygamy 
exists. Nevertheless, my friends at the Egyptian Constitutional Court found 
that, I am quoting: “polygamy is enshrined in a Qur’anic verse and therefore the 
principle of polygamy is applicable everywhere and at all times.” As you may 
know, my wife is a keen women’s right activist, and therefore I was slightly 
puzzled by this finding. Should we therefore infer from this that the principle 
of polygamy cannot be put in question or revised? What is left of positive 
discrimination? To the best of my knowledge polyandry–the possibility for 
women to have more than one spouse–is not granted to women in return. Faced 
with such a situation, I find that it is up to you, my Muslim friends–not us 
because we cannot–to interpret a provision that is spelled by religious law. 
If this principle were an absolute principle, then it means that polygamy is a 
principle that is applicable to all Muslim women at all times. I draw attention 
to this problem because this is a very thorny issue. In Egypt, scholars have 
resolved this controversy by stating that if the first wife wishes to divorce 
because her husband seeks to exercise his right to polygamy, then she will 
be granted that right. However, this means that–far from being the realm of 
God–humans should be governed by human rights until we are judged by God 
on judgment day.

I would like now to say a few words on the prohibition of the death penalty. 
When France adopted the Law in 1981 it was the 35th country to do so, and 
the last one in the European community. Since then, we have made huge steps 
forward and, today, out of a total of one hundred and ninety eight members of the 
United Nations, one hundred and thirty-three countries have banned the death 
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penalty. There are a number of protocols that ban countries from implementing 
the death penalty regardless of the situation, even in case of emergencies, 
including during war time. There is a moratorium that has been signed by a 
number of countries within the United Nations. Europe has a tragic past, full 
of crimes. We can all stand witness to what happened in the 20th century with 
the Second World War and the wars in ex-Yugoslavia. Therefore, it is a great 
progress that Europe has managed to develop regional instruments including 
those that ban the death penalty. However, there are three major regions that 
are still sore points: the United States, the MENA region, and China. I would 
like to call your attention to the United States because it is making great 
progress towards the prohibition of the death penalty. There is a moratorium–a 
reduction by 50 percent of the implementation of the death penalty–and the 
Supreme Court has issued a number of rulings that are on the right track. I 
think that within ten to fifteen years the death penalty will be abolished in the 
United States. In 2008, according to the data and statistics published by the UN 
and organizations such as Amnesty International and Human Rights Watch, 
the MENA region was the second largest area in the world, after China, for 
number of death penalties, accounting for 21 percent of all the death penalties 
executed. According to Amnesty International, 9 countries have executed at 
least five hundred. These countries are Iran, Saudi Arabia, Iraq, Yemen, Libya, 
Egypt, Bahrain, Syria, and United Arab Emirates. In this regard, ladies and 
gentlemen, I would like to draw your attention to article 5 of the Charter that 
says: “every human being has the inherent right to life.” I believe that human 
rights are essentially a body of rights that can be used against States as soon as 
the States claim to take a human life. However, Articles 6 says that the death 
penalty may be imposed for the most serious crimes in accordance with the 
laws in force and that anyone sentenced to death shall have the right to seek 
pardon or lesser sentence. This does not put in question the death penalty. 
Furthermore, Article 7 states that the death penalty shall not be imposed on 
persons under 18 years of age but–and I find this absolutely horrifying–it also 
mentions that this prohibition holds unless otherwise stipulated in the laws 
enforced at the time of the commission of the crime. I would like to remind 
all of you that the United Nations International Convent on Civil and Political 
Rights prohibits the use of the death penalty on persons under 18. I would like 
to know how many countries among the parties to this Charter have ratified the 
Covenant. In spite of that, Article 7 allows countries that have pledged to not 
impose the death penalty on minors under 18, the possibility to violate their 
international obligations. It is clear and true that the United States violated this 
specific provision of the ICCPR by executing minors. However, the Supreme 
Court of the United States has now put an end to these executions because in 
absolute violation of the international obligations made by the United States 
in this respect. 
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For abolitionists that are against the death penalty like me, it is always very 
sensitive to discuss this issue in the context of the Arab and Muslim world. 
Not long ago I went to China and discussed the same issue with a number 
of lawyers, including an Attorney General. He told me that Confucius was 
actually philosophically in agreement with me. Therefore, he didn’t agree with 
me but he agreed with Confucius. Although I am agnostic I still believe that 
human rights are a God-given gift. When discussing death penalty in Islamic 
countries it is very difficult for us lay people to discuss death penalty in light of 
Sharia. We recently had a very interesting symposium at the Institut d’Etudes 
Politiques. Some of the participants in the panel were doctors of Sharia. They 
told us that, if we look at Sharia, it is possible to find arguments in favor of 
the death penalty and also in favor of its prohibition. It is therefore a matter of 
interpretation and it is up to the lawmaker to take a clear position. Similarly, in 
the Christian and Jewish traditions, there are instances in the scriptures where 
the death penalty is proscribed. This is why I believe that the issue of the 
death penalty in Arab and Muslim countries will not be solved without a new 
and fresh look at Sharia. Human rights are a corpus of rights that cannot be 
divided and should be applicable in its entirety, everywhere. The right to life 
is one of the most essential human rights and it is paramount that such right be 
respected, first and foremost, by States and governments. Thank you. 

Mr. Delevoye, MFR: Thank you Sir, for this very important testimony. Indeed, 
you touched upon one of the points that were made by Dr. Mohamed Mattar, 
the question of interpretation. When we gathered the European ombudsmen 
in a previous symposium to ask them what should the ombudsmen do when 
the national legislation is not in line with international conventions, we all 
decided–with the exception of one of us who was not in the position to take 
an independent decision on this matter–that we should bring attention to this 
discrepancy and seek to adjust and modify national legislation to bring it in 
line with international treaties. Also, I would like to point out that ombudsmen 
are not politicians. They represent an independent institution whose scope is to 
raise issues and ask politicians a number of questions. Our role is to promote 
an open debate on very thorny issues, such as the prohibition of the death 
penalty. For this reason, we often tread on very delicate ground and we are thus 
subject to criticism from our governments. Nonetheless, we have to pursue 
our missions of defending human rights and protecting our people from any 
attempt to undermine their dignity and their freedom. 

Dr. Zaalani, Arab Committee for Human Rights: Chairman, there are two, three 
points I would like to raise. First, I would like to respond to our colleague 
from Kuwait. It is clear that the Arab world is faced with great difficulties 
when it comes to the promotion and respect of human rights in the universal 
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exception or definition. However, I do not think that one could say that laws do 
not matter because they are not enforced. I am more tempted to think like Dr. 
Mattar that it is extremely important that the law is there. As Senator Badinter 
just reminded us, some laws and conventions have been invoked by human 
rights activists and they have been instrumental in bringing about a great deal 
of progress. As a professor of law myself, I am faced with questions by my 
students who ask me why, albeit not being implemented, some laws are still 
in force. To respond to them, I remind them that article 1 of the criminal code 
states that no crime exists in the absence of a law prohibiting such crime. If 
a policeman stops me in my car and tells me I have committed an infraction 
I can ask him the specific definition of that infraction. Thereafter, we cannot 
deny the importance of the law. It is apparent to me that the very fact that 
the Arab world has adopted an Arab Charter on Human Rights is extremely 
important because it represents an opportunity for us to further promote human 
rights in the Arab world and defend such rights through bodies such as the 
Arab Commission for Human Rights. My second point draws from Senator 
Badinter’s comments. Everything is possible. It is clear that with the exception 
of very specific issues, everything in Sharia can be reinterpreted in one way or 
another. Even in the case of polygamy, there are a number of judges who have 
found that, although the principle of polygamy is absolute, in practice it is a 
right that can be limited or accompanied by a number of conditions. In regard 
to the issue of the death penalty, I would like to present the case of Algeria, my 
country of origin. On this issue, Algeria took a position which is quite different 
from that of fellow Arab countries. It signed the United Nations moratorium 
as early as 1993, and it has been supporting all the resolutions and initiatives 
taken by the United Nations in this area ever since. We could say that Algeria 
has nearly abolished the death penalty, and therefore the death penalty can 
only be passed as a sentence for a specific number of crimes, mostly related 
to terrorism. Of the 200 death penalty sentences, 99 percent had to do with 
terrorism, and they have not been carried out. Mr. Ksentini, the Algerian 
Ombudsman, unfortunately could not attend this meeting. However, I would 
like to mention that he is a staunch activist in favor of the abolition of the death 
penalty and that he organized a symposium on this very topic last year. His 
position was then criticized by some representatives on the Islamic Council. 
Consequently, he decided to have a private interview with some members of 
the Council to ask them if there were specific provisions in Sharia that called 
for the death penalty and they stated that the death sentence is applicable in 
cases of murder. Mr. Ksentini therefore conceded that the death penalty could 
potentially be allowed, but only in cases of homicides and murders. As this 
instance shows, there is always room for interpretation. Thank you.
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Mr. Harutyunyan, Armenia: I think the position of ombudsmen must always 
be in favor of human rights. The State is a political organization whose 
function is that of effectively managing society and solving the problems that 
rise within society. If a contradiction between international law and national 
legislations emerges, the office of the ombudsman must stand as the voice 
of the people and of international law. This is my position. And when we are 
talking about the death penalty, no one has the right to deprive another person 
of his or her life. Death is not punishment. It is revenge. Furthermore, given 
that women represent half of society, but their participation in the political life 
in many countries is still very limited, I believe that the institution of positive 
discrimination is a positive development and must be widely implemented. 

Dr. Ali Bin Samikh Al-Marri, President, National Committee for Human 
Rights, Qatar [Dr. Al-Marri, Qatar]: Thank you Mr. Chairman, I would first 
like to express my heartfelt thanks to the Mediator of the Republic as well as 
the to Johns Hopkins University. I have a number of comments to make. It is 
clear that some of the practices in the Arab world are in violation of human 
rights, but we also find that Europeans have been committing violations of 
human rights, especially when it comes to freedom of faith when, for instance, 
France passed a law seeking to ban the headscarf. The point of having such 
a symposium is to help us know and learn more about each other and our 
legislation and this is something that could be taken as an opportunity to further 
develop and advance the legislation on human rights in our countries. Having 
said this, I would like also to express my disagreement with the view expressed 
by our Kuwaiti colleague. I found his diagnosis of human rights in the Arab 
world too stark. It is clear that in the Arab world, we face problems when it 
comes to the respect and promotion of human rights. However, there are also 
some positive aspects which should be underlined. A number of progressive 
steps were made in the past few years both within the League of Arab States 
and on the domestic level. For instance, in the past few years the Arab Charter 
on Human Rights was adopted with the establishment of an Arab Commission 
for Human Rights. We are also discussing the possibility of introducing new 
provisions in the Statute of the League of Arab States for the promotion and 
protection of human rights. Furthermore, there are a number of mechanisms 
that have been established in our countries in order to incorporate some of the 
Paris norms. Hence, no fewer than 20 organizations have been established in 
the past 10 to 15 years to tackle human right violations. Of course, the situation 
is far from ideal. Nevertheless, there has been progress and we need to continue 
our struggle in order to overcome all these difficulties. Finally, we need to find 
ways to maintain these achievements and, as mentioned by Dr. Mattar, to fully 
implement the Arab Charter we need training courses and also to add a number 
of Protocols that call for the establishment of an Arab Court of Human Rights. 
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Mr. Delevoye, MFR: Thank you sir for this contribution. I would like to take this 
opportunity to remind all the participants that we have set up a training center 
for French and English speaking ombudsmen in Rabat, Morocco and we are 
currently considering the possibility of setting up a similar center for Arabic 
speakers in Qatar. 

Mr. Mohamed Fayek, President of the Ombudsman’s Institution, National 
Council for Human Rights, Egypt [Mr. Fayek, Egypt]: First, I would like to 
thank the organizers of this symposium for the excellent organization. I would 
also like to thank Dr. Mohamed Mattar for his very insightful presentation in 
which he highlighted one of the biggest challenge in the implementation of 
human rights, that of the conditions and limitations on various provisions in 
both international and regional instruments. We have a new Arab Charter on 
Human Rights, which provides a number of tools that were not present in the 
previous drafts. Amongst the 10 parties that have ratified that Arab Charter 
on Human Rights, two countries are also party to the African Convention on 
Human Rights, and the African Court on Human Rights. These two countries 
are Libya and Algeria. I find it extremely odd that only these two countries 
signatories of the African Convention chose to ratify the Arab Charters. The 
Arab Charter insists on a number of rights that are already provided by the 
international treaties, such as the right to secession. However, the Arab Charter 
also limits such rights by allowing certain provisions to be limited by national 
laws, which sometimes prevent or curtail such freedoms. This is why it is very 
important that we use effectively the tools of supervision and monitoring that 
are provided by the Charter. 

Mr. Mohammed Al-Maqtari, Executive Manager of the Human Rights 
Observatory, Yemen [Mr. Al-Maqtari, Yemen]: I would like of course to 
start by thanking all the organizers of this symposium and I would also like 
to express my heartfelt thanks to Dr. Mattar for the work he has been doing in 
the area of human rights. It is clear that there are a number of rights that have 
been circumvented, such as the right to freedom of expression, freedom of 
conscience, freedom of associations. All these fundamental liberties have been 
subjected to a number of provisos and limitations. It is also clear that Arab 
regimes in the vast majorities are not democratic and that they systematically 
abuse human rights. Hence, I would like to ask Dr. Mattar how does he think 
the Arab Charter will lead to the improvements of human rights under such 
undemocratic regimes. I would also like to draw your attention to what the 
reference in the preamble to Zionism, which, I believe, is a call for hatred. I 
think that, although Zionism could be construed as an impediment to human 
dignity by promoting hatred and exclusion, should we meet exclusion with 
exclusion, shall we respond to hatred with more hatred? 
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Mr. Jobran S. M. Ibrahim, Undersecretary, General People’s Committee for 
Inspection and Popular Monitoring, Libya [Mr. Ibrahim, Libya]: Thank 
you, Mr. Chairman, for your excellent organization of this meeting. I would 
like to ask a question to Professor Decaux about the applicability of the rulings 
of the European Court of Human Rights. In particular, I would like to know if 
the rulings issued by the European Court of Human Rights are binding at the 
regional level or should they be considered as some sort of legal opinion or 
advice? Thank you. 

Mr. Taher Alhussami, Member of the Arab Committee for Human Rights, 
Syria [Mr. Alhussami, Syria]: It is a pleasure to convey thanks to the 
distinguished sponsors of the conference who took the initiative to add to their 
agenda the topic of the Arab Charter on Human Rights. The Charter is in fact 
the first warning of a political will on the highest level that demonstrates the 
commitment on the side of the Arab leaders to guarantee human rights and a 
genuine step towards the acceptance of the need to hold the leaders accountable 
for the implementation of the rights enshrined in the Charter. According to 
Article 44, the Arab Human Rights Committee is independent. Furthermore, 
according to Article 48 the Committee should make its observations and 
recommendations available to the public and widely disseminated. As was 
mentioned during the workshop in Cairo in July 2009, this is one of the aspects 
of the Charter that make it a modern and advanced document. The Arab Charter 
did not come from emptiness. Its roots are in the many constitutions and laws 
of the Arab States, the international declarations and conventions, and the 
covenants of which the majority of Arab States are a part of. Nonetheless, we 
are here to listen to the comments of our European counterparts and benefit 
from the European experience, despite the unfortunate misunderstandings 
between our two regions in approaching the concepts of human rights, and 
the negative stereotypes. We are obliged to clarify that no single country or 
group of countries could claim itself as the godfather of human rights in the 
world. It is very unfortunate that many countries have sacrificed human rights 
and dignity of human beings under the pretext of security needs and that of 
combating terrorism. Arab generations have embraced the three monotheistic 
religions which have provided humanity with the solid base of humanitarian 
behavior and ethics. If human rights in the Arab countries do not make the 
progress we hope for, it is because of the instability created by the Israeli wars 
and occupation of Palestinian territories. Human rights concepts face many 
confusions and distortions. They swing between international standards and 
national sovereignty and security and are further complicated by the lack 
of clarity regarding certain definitions such as that regarding the distinction 
between terrorism and the right to resistance and that between combatants 
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and civilians. We hope that this conference will address the international 
aspects of guaranteeing human rights in a fair approach and avoid putting 
the blame on developing countries which suffer from all kinds of shortages, 
foreign threats, and pressures. This conference could push for more just and 
balanced international climates, helpful to the promotion of human rights and 
fundamental freedoms for all. Let me end by quoting a representative who 
spoke at the Cairo workshop: “The objectives are the promotion and respect 
of human rights, and the identification of the best system of protection of such 
rights. A system that should be consistent with the culture, religion, and level 
of development of a given system, in line with the reality prevailing here and 
now.” Thank you. 

Mr. Al-Tabtabae, Kuwait: I would like to respond to Mr. Badinter on both aspects 
he tackled. First, Islamic Sharia was one of the first laws that called for the 
elimination of the death penalty. In fact, Sharia always calls for pardon. Indeed 
the Islamic Sharia states that if you take one’s life you take mankind’s life. 
This is why we think that the law applicable in case of murder or homicide is a 
personal right and it is up to the relatives of the deceased to decide if they want 
to prosecute. This is quite different from what exists in objective law, where 
the right to impose sanctions and penalties belongs to society as a whole and 
to its representatives. Under Islamic Sharia it is up to relatives to decide what 
type of penalty needs to be applied and it is also up to them to grant pardon. 
When it comes to polygamy, polygamy is a right that is granted to men but it 
is subject to limitations. And it can also be useful; there are some cases where 
there are more women than men, because of war. And you have a great number 
of women who will not find a partner. So a solution that was emphasized at 
the time was to allow and authorize polygamy, but this was in ancient times. 
In modern times we know that there is also an outflow of immigrants from our 
countries and these are mostly men, therefore polygamy is a remedy for young 
women who are left at home and can’t find a husband. It can also be a solution 
that a husband can resort to if his first wife is sterile. But it is also a right that 
is subject to limitations because the husband must be able to provide for the 
two wives or for all his wives and provide them with independent housing. 
Furthermore, he is obliged to provide equal treatment to all his spouses. This 
is far better than the multiple relationships that men can have elsewhere which 
women and mistress have absolutely no protection. 

Ms. Alifa Chaabane Farouk, Administrative Mediator, Tunisia [Ms. Farouk, 
Tunisia]: Thank you Mr. Chairman for giving us the opportunity to take part 
in this excellent symposium organized by the Mediator of the Republic and 
the Johns Hopkins University. I would also like to congratulate Dr. Mohamed 
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Mattar’s outstanding presentation and to pay tribute to Minister Badinter for 
his speech. I would like now to address an issue that matters a great deal to 
more than 50 percent of mankind. First, however, I would like to say that we 
are evolving towards a universal civilization and that is a good thing in and 
of itself. Nevertheless, this universal civilization should not try to diminish 
or to dismiss other cultures and other civilizations but incorporate all our 
cultures and civilizations keeping in mind that all countries are different and 
legitimate in their own right. That is also true among the Arab world; Arab 
countries are not monolithic. They have differences when it comes to their 
religions, and legislations. I am particularly proud to be a part of an Arab and 
Muslim country that abolished polygamy back in 1956. And this is because we 
considered it a violation of human dignity despite being a Muslim country. This 
is enshrined in our constitution. We chose to interpret the Qur’anic principles 
in an enlightened fashion, and we found that the holy Qur’an does not establish 
polygamy. Indeed there is a Qur’anic verse that states that polygamy can only 
be granted if the husband is able to treat all his spouses on an equal footing. 
Otherwise, he should not be authorized to have more than one wife. So this is 
the reasoning that was behind the abolition of polygamy. In Tunisia we have a 
civil marriage and a civil divorce and I am very proud to belong to a country 
that has put women on an equal footing as men and allowed them to take part 
fully in the development of their country. As for the positive discrimination–as 
you rightly said Mr. Badinter–is a notion that is referred to in the CEDAW 
convention, more specifically in Article 16. I believe that what Professor Mattar 
said in this respect is very close to what Mr. Badinter said. It is also close to 
what is provided in Article 33 of the Arab Charter in regards to the equality 
between men and women within the family. A number of Muslim countries 
are party to the CEDAW convention. However, the Convention allowed such 
countries to introduce a number of limitations which, unfortunately, had the 
effect of emptying the Convention of its substance thus undermining the 
struggle against discrimination, specifically the discrimination against women. 
One of the important roles of the ombudsmen is that of shedding light on 
all the discrepancies between national legislation, regional instruments and 
international conventions. In this respect, civil society and NGOs can play an 
important part in the promotion of human rights. Today, women in the Arab 
world are faced with strong opposition due to persistent stereotypes. We thus 
need a true review of our school manuals and to keep up the struggle in order 
to reach an effective and true equality between men and women. 

Senator Badinter: I would just like to add something regarding the abolition of 
the death penalty in response to the Representative from Kuwait. In France, the 
abolition of death penalty is enshrined in our constitution, the highest law of 
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the land. Now, the question for Muslim countries is to determine whether the 
Islamic Sharia can actually authorize and allow for the abolition of the death 
penalty, which I believe it can. If this is the case, this will become just one 
additional issue that needs to be settled by Arab and Muslim citizens. 

Dr. Decaux, UPA: I would like to respond to the question from the Representative 
from Libya. If a State is condemned by the European Court of Human Rights, 
it can be ordered to pay awards and it also can be forced to take a number of 
measures, such as the release of a person who has been wrongfully convicted. 
In France, the number of cases can also be reviewed–when it comes to the 
criminal procedure–by an independent commission, put under the supervision 
of the Supreme Court. For instance, when France was condemned by the 
European Court because it had tapped some phones without prior authorization, 
France took the initiative of amending its legislation to avoid being condemned 
a second time. It also gives the possibility to anticipate a number of reforms. 
For example, when a country is condemned because of a specific aspect of 
its legislation that also exists in other countries, those countries can take the 
initiative of duly amending their legislation to avoid prosecution. 

Dr. Mattar, JHU: Thank you. I wonder why we are considering the issues of 
women and the death penalty at the same time. Perhaps one way of looking at 
this connection is to look at Article 7.2 of the Arab Charter, which provides that 
the death penalty shall not be inflicted on a pregnant woman or a nursing mother 
within two years of the date of her delivery. Let me close by emphasizing the 
goal of our gathering today. As my good friend from Qatar just said, we are 
here to learn about best practices, whether these practices may come from the 
European Convention and its 60 years of experience, or the African Charter, 
or the American Charter. We are open to all good ideas. I would also like to 
emphasize the general principles of human rights that inspire the Arab Charter 
on Human Rights. You may not like an article or two. Perhaps you have 
questions regarding the preamble, but the idea here is to interpret the Arab 
Charter in its entirety. It is about protection of human rights, equality between 
men and women, nondiscrimination between citizens, access to justice, 
enhancement of education, and development. That is how I view the Arab 
Charter. The question then is: who should interpret the Charter? I agree with 
the Egyptian representative with regards to the importance of the monitoring 
mechanisms. It is also true that we are lacking something equivalent to the 
African Court, and the regional mechanisms. 

However, we have now a Committee and we should give it all the support 
and the ability to make observations and recommendations that will help us 
understand what that Charter is all about because the seven members of the 
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Committee are the ones who will interpret the Charter for us all. Two last points 
I would like to raise. The first is how to reconcile the principles of Islam with 
the principles of human rights, including the human rights stipulated in the 
Charter itself. Well, it’s a matter of interpretation, and I agree with everybody 
who talked and said there is nothing called absolute rules here. If we talk about 
the death penalty I would like to mention that the prophet Mohamed tells us 
to avoid the death penalty as much as possible. The Arab Charter follows the 
International Covenant on Civil and Political Rights, Article 6, and limits the 
death penalty to the most serious crimes until you abolish the death penalty. 
Islam can be interpreted in that way. The question is what crimes? And what 
guarantees? Avoid the death penalty as much as you can. As for polygamy, it 
is a matter of interpretation as my good friend from Tunisia reminded all of us. 
In many Arab countries, polygamy is the exception to the rule. And if you have 
an exception, you must interpret it. For instance, you make it very difficult for 
a husband to have a second wife. Someone might disagree with that. But then 
again, it is a matter of interpretation. 

The second issue is that of reconciling international law with laws of the 
Charter, for example, with regards to the issue of positive discrimination. 
Article 4 and Article 16 of the CEDAW Convention talk about special measures 
to protect women. Maybe it is unfortunate that the Arab Charter referred to 
Islamic Sharia when it referred to positive discrimination. Nonetheless, we 
are talking about the same thing, special protective measures for women. I 
think it’s a good thing. Finally, when you take a look at women’s rights in 
the Convention and the Charter, I think it’s beautifully written. I don’t know 
whether women where part of the Committee who wrote the Charter, but the 
Charter is all about women. If you take a look at the European Convention 
there is only one article on women, Article 14. Instead, the Arab Charter refers 
to the rights of women at least 7 times. I know it’s a matter of implementation, 
and it’s not only the text. However, I am proud of the fact that the Charter 
refers to equal pay for equal work. I’m also proud of the fact that the Charter 
prohibits violence against women and of the fact that it prohibits trafficking in 
women. Yes, it’s a matter of interpretation, and that is why we are here to learn 
from best practices and perhaps provide a Committee with some guidance on 
the various interpretations of the provisions of the Charter. 

Mr. Delevoye, MFR: Let’s start our afternoon session. The objective of this 
session is to continue our discussion on the issue of universalism and 
relativism of human rights while analyzing the role of the ombudsmen, the 
international institution, human rights NGOs and other jurisdiction. This 
morning we highlighted the role played by the higher Courts. As ombudsmen, 
we are free from any kind of economic or political influence, so our dialogue 



217The Protection Project Journal of Human Rights and Civil Society

should be frank and open. The goal of our discussion is to analyze together 
ways to advance, step by step, in the fields of legislation and education on 
human rights. I therefore suggest that, by the end of the meeting, we adopt 
a resolution that takes into account the contribution of all participants and 
expresses the desire and determination to pursue these exchanges in the future. 
I would like to incorporate in the resolution three dimensions: the international 
dimension–which is undeniable and underlines the indivisibility of human 
rights; the regional dimension–European, African, and Arab League level; and 
the national level.

This afternoon let’s not try to convince one another, because we each have 
our stances and each stance is respectable. As Aristotle once said: “You do not 
judge the morality of an action based on the quality of the actor but on the basis 
of its goal. What is the use of this action?” And our goal is to defend human 
rights. 

Mr. Moulay Mhamed Iraki, Wali Al Madhalim, Morocco [Mr. Iraki, Morocco]: 
First of all, let me thank my dear friend, the Ombudsman of the French Republic 
and his colleagues for the excellent organization of this meeting. I would like 
to briefly mention a few points. First, although Morocco has not adopted 
the Arab Charter on Human Rights, it has nonetheless made huge progress, 
especially with regards to the equality between men and women. Morocco 
allows its women to give their nationality to their children when they marry 
a foreigner. With regards to political representation, all electoral laws were 
revised so that women in Morocco could be present at the national and regional 
levels, thereby giving a good representation of women within the parliament 
and the local assemblies. The Moroccan constitution establishes that Morocco 
is committed to human rights and to the respect of the norms enshrined in the 
international and regional instruments. Finally, although the death penalty is 
still on the books in Morocco, these sentences are usually converted into life 
sentences. Thank you. 

Mr. Al-Tabtabae, Kuwait: I am the chairman of the Committee on Human Rights 
in the Kuwaiti parliament. Unfortunately, human right have suffered a lot on 
the international front, especially since September 11th. Not only did the two 
towers collapsed on that date, but human rights collapsed as well. The deeply 
regrettable death of thousands of innocents, led to what we call the War on 
Terrorism. But it also became somehow an attack on human rights in Iraq, 
in Afghanistan, and innocent people have died as a consequence. You also 
have secret prisons managed by the Americans, in Arab countries, in some 
Eastern European countries, and Guantánamo Bay. Guantánamo is a shame for 
the whole of mankind. It is a prison that does not recognize any international 
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instruments and that does not acknowledge international legislation. Israel has 
also infringed upon human rights, in Palestine. I went to Gaza and I realized 
the inhuman crimes committed by the Israeli soldiers. In those few days, I 
saw terrible things: deaths, injuries, people living in the streets because their 
houses were destroyed. Under those conditions, it is not surprising that there 
is no real progress in the Arab world in the field of human rights. Dr. Mattar 
is quite enthusiastic with respect to the progress made on human rights in the 
Arab world. I do not always share this enthusiasm. We see countries, such as 
the United States, Europe and France which are sometimes accomplices in 
the infringement of human rights. Europe and the United States, for instance, 
expressed reservations to the approval of the Goldstone Report. But judge 
Goldstone is an honorable and responsible judge who provided evidence 
of the infringements of human rights by Israel during the Gaza war. How 
can we protect human rights, and how do we want Arab systems to protect 
human rights in these circumstances? There has been a regression in human 
rights in the Arab countries. If there were a democratic development in the 
Arab countries this was stalled. Free elections have been cancelled and the 
number of prisons increased. Freedom has regressed and the law does not 
have any value anymore in the Arab world. The friends who took the floor are 
optimistic. But we should not be optimistic. Freedom has regressed. We also 
spoke about human trafficking. We are going to adopt a law. What is the value 
of this legislation, if the whole population may take part in such traffic or not 
complying with legislation on migrants? The human rights advocates are faced 
with a lot of suffering. We must strive harder to rebuild the human rights which 
collapsed with the terrorist attacks in September 2001, in America. Thank you.

Mr. Delevoye, MFR: Mr. Al-Tabtabae raises an important question regarding the 
position of the ombudsmen in the face of official power. I am among those 
who think that when there is power, there is a risk of abusing power. When 
the mediator witnesses and abuse and does not speak out, he becomes an 
accomplice. I also believe that, in the global movement for wider respect of 
human rights, there are always times of steps forward and times of regression. 
The real question we must ask ourselves is the following: which role can the 
mediators play given their independence? In what way can they contribute to 
limiting the abuses of power of the authorities? Mr. Al-Tabtabae mentioned 
Guantánamo. Related to this topic, there is another issue we should discuss: in 
what way could the ombudsman use the media to raise awareness on human 
rights? Some countries have unfortunately not taken advantage of this tool and 
it is a topic which deserved to be discussed among the Arab and the Western 
world. We should also ask ourselves: how far can we restrict individual freedom 
in the name of collective security? These are real issues which we will address 
during our next round table discussion. 
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Mr. Ibrahim, Libya: I would like to draw your attention to the definition of human 
rights and its legal references. Personally, I am skeptical of the instruments of 
human rights because, if human rights are only defined according to behaviors, 
ways of life, or values, this will surely lead to conflict and disagreement. 
Human dignity is essential. Each human being has the right to decide his 
own future. Sometimes governments use human rights instruments to justify 
a way of life, which is applicable in some countries, but is not applicable 
elsewhere. Each country has different habits and values. Human rights have to 
be universal but they must be linked to human dignity. Each individual has the 
right to make his own decision about his future. I believe human rights must 
be based on natural law, not only on instruments manufactured by men. Those 
instruments might have a legal foundation today but this might not be the 
case tomorrow. Therefore, we have to look at natural laws as well. We should 
discuss other rights as well, such as women’s rights and the right to life. It’s 
true that life comes from God. Also, we should probably talk about the access 
to pornography, and about espionage, because these phenomena affect human 
rights. We must not forget, however, that the most important thing is indeed 
the individual freedom to decide for yourself about your own life, your own 
individual rights. That is why we also need to look at the question of property, 
which is directly linked to freedom and the possibility of deciding about your 
own life. Now, without getting involved in all the areas, I think that we have 
to be able to justify things and we cannot overlook the difference in values 
among countries. Otherwise, this might lead to a situation where we adopt an 
instrument or a Charter which then cannot be implemented. Thank you.

Dr. Al-Marri, Qatar: First of all, I would like to add something with regard to the 
historical evolution of the Arab Charter and of its drafting committee, of which 
I was a member. Jordan, Syria then Yemen initiated the process and, in 2002, 
there was the largest meeting of Arab NGOs in Sana’a in Yemen. The first 
draft of the Arab Charter on Human Rights was then created, in compliance 
with international law. The first summit was then followed by other working 
meetings in Geneva with the UN Special Committee on Human Rights, the 
High Commissioner for Human Rights and other expert groups. During the 
drafting phase, some international organizations were instrumental in building 
the necessary political consensus for the adoption of the Charter among the 
Arab States and in designing an overall project for the Arab world. I participated 
in the drafting committee as an expert and as a consultant. The challenge of the 
committee was that of striking the balance between the creation of an advanced 
document, in compliance with international law that took into consideration the 
recommendation of the NGOs, and a text that will be accepted and adopted by 
the Arab States. I believe that the final version of the Charter on Human Rights 
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is a good document and, in some places, better than what exists elsewhere 
because it also takes into consideration the context of certain rights. It also 
opened up the way for new rights. However, we feel that the current Charter 
lacks mechanisms of implementation and a commission of several members to 
implement it. It is not enough to draft reports. This is why some NGOs in the 
Arab world are currently working on the creation of additional protocols for the 
establishment of an Arab Court of human rights. The proposal will be presented 
to the Arab countries as soon as it is ready. I will conclude by suggesting four 
recommendations to add to today’s final resolution. First, we should modify the 
Charter by introducing new human rights. This request was put forward by the 
NGOs and other organizations, and we hope that the Arab League will give a 
positive answer. Second, we must assist the work of the NGOs in setting up the 
Arab Court of Human Rights. Third, the conditions relating to the consultative 
status should be reviewed in order to assist these organizations in carrying out 
their work. Finally, we should establish a commission that brings together the 
five human rights regional mechanisms–European, American, African, Arab, 
and the forthcoming Asian mechanism–that will investigate ways to further 
the cooperation between these institutions and strengthen their efforts toward 
broadening the compliance with human rights standards around the world. 

 Mr. Mats Melin, Chief Parliamentary Ombudsman, Sweden [Mr. Mats, 
Sweden]: As our colleague from Qatar just mentioned, the entry into force of 
the Arab Charter almost a year ago is indeed an impressive achievement. I’d 
like to comment on Professor Mattar’s suggestion regarding the elaboration 
of the handbook for parliamentarians to interpret the Charter in order to 
facilitate the incorporation of the Charter into national legislation. From my 
experience, however, there are dangers in a general explanatory text that aims 
at interpreting an equally general legal text. There is a risk that such a text only 
expands the ambiguities of the original text. The experience of the European 
Court of Human Rights, on the other hand, has proven to be extremely valuable 
in order to interpret the ambiguities which are also found in the European 
Convention on Human Rights, and also to strike a balance between conflicting 
interests, which also characterizes the European Convention on Human Rights. 
I note with great interest, therefore, that our colleague from Qatar advocated 
the establishment of a similar Court on Human Rights within the Arab world. 
Having a supranational organ, like a court, that will try individual cases and 
emit decisions on a case-by-case basis, will provide us with an authoritative 
interpretation of the generally worded provisions and impose specific and 
precise obligations to be fulfilled by governments, by national parliaments, and 
heads of State. This will provide individuals with better protections and provide 
ombudsmen and other independent national human rights structures with legal 
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arguments to improve national legislation. Consequently, I hope that the Arab 
States will consider enlarging the competence of the existing Committee on 
Human Rights and seriously take into consideration the establishment of the 
Arab Court of Human Rights, as proposed by our colleague from Qatar. Thank 
you. 

Judge Mohamed Abuzeid Ahmed, Ombudsman, Public Grievances and 
Correction Board, Sudan [Judge Ahmed, Sudan]: Thank you, Mr. Jean-
Paul Delevoye and Dr. Mattar, for organizing this meeting with the presence of 
many European experts, as well as with African and Arab experts. First, I would 
like to mention that a document will shortly be distributed to all participants. 
The document is an account of the Sudanese experience with regards to human 
rights legislation and is entitled “Ombudsmen - The Experience in Sudan.” 
Now, I would like to discuss the issue of relativism versus universalism of 
human rights. In brief, the supporters of the universality of human rights 
sustain that all societies, even the more primitive, will eventually evolve into 
a legal system similar to that prevalent in the western countries. Cultural 
relativists, on the other hand, hold that traditional culture is unchangeable. 
In universalism, an individual is a social unit entitled to specific rights. In 
the cultural relativism model, individuals are, first and foremost, part of 
a community and concepts such as individualism, freedom of choice, and 
equality are absent. The community always comes first. This doctrine has been 
widely explored in many States and it views any impositions of western values 
as cultural imperialism. However, such States seem to have forgotten that they 
have indeed adopted the western nation States and its economic prosperity. 
Cultural relativism is in itself a very weak idea. Cultures are, in effect, widely 
unified on different issues. It is always those who hold the microphone that 
do not agree. Whenever one group denies certain rights within a culture, it is 
usually for the benefit of the group itself. Therefore human rights cannot be 
truly universal because they are linked to cultural decisions that are often not 
met unanimously and thus cannot represent every individual that these rights 
apply to. Even though cultural relativism has great problems and it could lead 
to abuse, universalism, in its current state, is not a viable solution. Universalism 
is used by many western States to negate the validity of more traditional 
systems of law. You cannot impose a concept of universality of human rights 
in a society in which such concept is not understood or, even worse, rejected. 
In non-western societies, industrialization, capitalism, and democracy may not 
be the natural outcome of the cultural evolution. Nonetheless, today’s world 
shows signs of positive progress towards the universal system of human rights. 
The declaration of human rights occurred immediately after the atrocities 
committed during WWII under Hitler, and demonstrated the need for a more 
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universal system of accountability and responsibility. Through forums such as 
the United Nations, cultural differences are better resolved, thereby paving the 
way to universalism while at the same time recognizing and compromising on 
the needs of certain cultures. As the world becomes a smaller place through 
globalization, universalism makes more sense as the philosophy of human 
rights in the world. A world in which people are not constrained by national 
borders and are entitled to fundamentals human rights instead of being bound 
by a certain culture that claims to provide a mystical solution. Thank you.

Mr Salah Abdullah Al-Sharekh, Director of the Human Rights Commission, 
Saudi Arabia: Thank you. It is an excellent thing to pursue this constructive 
dialogue on such essential matters. Human rights are intertwined with politics. 
However, leaving aside politics since this is a legal debate, let me ask a legal 
question, related to the death penalty. Given that the law is an expression of 
the will of the society, how can I convince people in a country which wants 
the death penalty that we should abolish it? How can I convince the parents, 
the relatives of someone who was murdered that we should not have capital 
punishment? If I did so, I would be going against the will of the people. I 
would like thus to hear your opinion on why we should maintain or abolish 
the death penalty. I believe that this concept has not been studied extensively 
enough from the legal perspective of Sharia. Personally, I have learned that the 
death penalty in Sharia is based on a principle different from other criminal 
principles: the death sentences obtains because public law prevails over private 
law, even if the relatives of the person murdered are against the law. The Sharia 
has not really favored the death penalty, and the same applies to other religious 
institutions. I do believe that the international legislation treaties regarding 
capital punishment insist on procedural matters. They have not eradicated the 
death penalty completely and in the Arab Charter, we have expressed this view. 
We can discuss that issue and try and agree. Thank you.

Mr. Delevoye, MFR: What I can say about France is that, when the death penalty 
was abolished, political courage prevailed over public opinion. Public opinion, 
at the time, was largely against the abolishment of the death penalty. However, 
populations and societies are often guided by emotions rather than beliefs. 
Also, people might be afraid. But taking decisions based on fear is not how 
you reach wisdom. Despite the public opinion, M. Badinter, together with 
President François Mitterrand, took the decision to ban the death penalty with 
some elected representatives of the opposition in favor of the abolishment, 
such as Mr. Chirac. This is precisely the role of the Ombudsman: how can we 
advocate human rights and resist popular emotion? It seems to me this is the 
introduction to our last round table discussion: the role of NGOs, the role of 
civil society and the role of jurisdiction. 
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Ms. Alshejni, League of Arab States: Thank you Mr. Chairman. I am not a 
legal expert on human rights like the prestigious participants here. However, 
I believe that the work of the Arab League in the field of human rights is 
a work in progress. The Arab Human Rights Charter is a great step in the 
right direction. A giant step, regardless of any criticism. So let’s look at the 
situation at hand. We have a Charter that is an improvement with regards to 
the previous one, with stipulations in it for further development in Article 50, 
51 and 52. We have an implementation mechanism, albeit weak. We will soon 
have the State reports and the comments by the Committee. We also have ten 
States that have ratified the Charter. This implies a commitment to harmonize 
national legislation with the provisions of the Charter. Furthermore, most Arab 
States have ratified the basic instruments of human rights at the international 
level. We have article 43, stipulating that: “… nothing in the Charter may be 
interpreted as impairing the rights and freedoms stipulated in the international 
treaties that the Member States have ratified.” The League also has a regional 
array of human rights mechanism adopted through its summits: we have the 
Arab Reform Declaration that was adopted in Tunisia a few years back and 
that includes a duty to submit country reports; we have the Arab Plan for the 
Education on Human Rights which was adopted few summits ago and we have 
an Action Plan for the years 2009-2014; and the upcoming summit will be 
adopting a draft Action Plan proposed by the Kingdom of Morocco for the 
promotion of the culture of human rights in the Arab world. 

Now, with regard to the judicial protection mechanisms and national 
institutions on human rights, we are familiar with the Paris principles that 
encourage and call on countries to establish these organizations. In the Arab 
region, we have ten that have been established: in Algeria, Egypt, Mauritania, 
Morocco, Tunisia, Jordan, Palestine, Qatar, and Saudi Arabia. The Kingdom 
of Bahrain has recently announced that it is on its way to establishing one. 
Needless to say, jurisdiction of these national human rights institutions varies 
from country to country in the Arab region. It is a fact that recommendations 
of these institutions are not legally binding to the relevant government entities, 
and frequently their opinions and recommendations don’t coincide with 
government policy approaches. I believe that, one way to improve human 
rights protection, is to encourage the establishment of these institutions that 
act as quasi-governmental, non-judicial bodies and also act as mechanisms 
for domestic implementation of international human rights treaties, including 
the Arab Human Rights Charter. Another way is to improve the legality and 
fairness of government administration in Member States, thereby increasing 
government accountability. With regard to civil society, we have a number 
of mechanisms within the League of Arab States. The main Committee in the 
Arab League is the Permanent Arab Committee for Human Rights, which is 
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represented by Member States and it grants NGOs observers’ status according 
to a set of specifications and criteria that, I think, do not differ from those 
within the UN. NGOs also have observer status within the Economic and Social 
Council of the League of Arab States. The Arab League is also encouraging 
the dialogue between civil society, NGOs, and the Arab government. In 2007, 
we hosted a workshop on reforming the laws entitled “Between reality and 
ambition: how do we reform the laws to support the NGOs work within the 
region.” The following year, in January, we organized another workshop called 
“Strengthening Law Reform Dialogue between Governments, NGOs, and Civil 
Society.” Another workshop will be held in the course of these two coming 
months to develop a set of recommendations for Member States regarding the 
strengthening of the role of NGOs and civil society in the Arab region. One 
of the main observations regarding the role of civil society and NGOs in our 
region is that the relationship with the governments is–to state it mildly–tense. 
I do not believe that the type of dialogue that NGOs have been pursuing in the 
region is conducive to change. I don’t put the blame on NGOs, and I do not 
put the blame on the governments, but both do carry a share of responsibility. 
We have to find constructive ways to bridge the gap between the two. The type 
of dialogue of the NGOs within the Arab region is a militant one. It is very 
easy to point out violations. However, only constructive dialogue can bring 
about concrete steps forward and effectively encourage governments to be 
receptive and listen to civil society and NGOs. NGOs must look at the efforts 
that governments are doing in a more positive light. A lot of NGOs in the Arab 
region come up with the annual reports, citing various violations: which we are 
not denying. Human rights violations occur globally and not only in the Arab 
region. We have witnessed this with the war on terrorism and Israeli violations 
in the Arab Palestinian occupied territories. During this round-table discussion 
let’s therefore try, with the participation of all representatives from Europe 
and the Arab world, to identify ways to promote better dialogue between 
government and civil society. The Arab governments have a sincere desire to 
cooperate with civil society. However, civil society seems to be more on the 
defensive. Instead, NGOs should concentrate on finding ways to cooperate 
towards the achievement of a common goal and implement the international 
instruments on human rights and the Arab Charter. Thank you.

Dr. Decaux, UPA: Thank you. I have a question about the definition of human 
rights. Of course, from the philosophical point of view and a historical cultural 
point of view, each and every one of us may have our own definition of human 
rights; we may have as many definitions as we have participants here in the 
audience. However, for legal experts, the simplest solution is to resort to 
positive law. Within the framework of the UN, there are clear references based 
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on moral values translated into positive law. Let me therefore refer back to the 
1948 Universal Declaration of Human Rights. It was adopted by 50 countries 
but, if you look at the travaux préparatoires, you see that all continents 
contributed to it. The rapporteur of the Commission of Human Rights, who 
was also the Chairman of the third Commission of the General Assembly, was 
Mr. Charles Malik, the famous Lebanese diplomat. Other outstanding of the 
Arab world participated: Sir Zafrulla Khan was the representative of Pakistan 
and then became the President of the International Court of Justice and his 
speech on the link between Islam and human rights is well known to all. In 
1948, a real convergence of all civilizations on human rights took place. This 
convergence was strengthened during the Tehran conference in 1968–after the 
process of decolonization–and then again in 1993 in Vienna–after the collapse 
of the Berlin Wall. During each of these historical events, the international 
community reverted to the UN Universal Declaration. This declaration led to 
two international Covenants and several specialized treaties. I am not going into 
the technical detail. However, I will just mention that the Committee on Human 
Rights outlines the irreversible character of the commitments made by Member 
States within the framework of the Covenants. Therefore, the rules of positive 
law are stable, they do not withdraw and they correspond to values common to 
all regions and civilizations. Having said this, one of the fundamental aspects 
of the Universal Declarations of Human Rights is not just to talk on behalf of 
States. The Declaration is actually for all people, for all individuals, and for all 
bodies of society. That leads us to the subject of the final round table today. In 
regards to the protection of human rights against violations committed by States 
or their agencies, we can look at various best practices, including mediators, 
national commissions, and education. Indeed I was very interested in what 
Professor Mattar had to say about education in the area of human rights. I 
have just been to Geneva, where the Advisory Committee of the Human Rights 
Committee is working on a draft declaration on Education and Training in the 
area of Human Rights that includes, of course, traditional education, informal 
education, but also vocational training. This plan was initially put forward by 
a quite disparate group of States, including Switzerland, Morocco, Slovenia, 
Costa Rica, and the Philippines. I hope that text will be adopted by the Human 
Rights Committee and, possibly, by the General Assembly. That is to say that 
education and training in the area of human rights is the way forward. In other 
words, we must prevent human rights violation. Raising awareness on human 
rights violations is a responsibility of each one of us. We are all stakeholders, 
not just States or regional bodies. Businesses, for instance, have a crucial role 
to play. As well as companies, starting with multinationals. It is therefore our 
own business, each and every one of us, to make prevention of human rights 
violations our priority, in a concrete way. 
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Dr. Mattar, JHU: I would like to start with the issue that Ms. Alshejni covered, 
that of civil society. When we talk about civil society, we do not mean only 
NGOs. We also mean trade unions and academic institutions, like The Johns 
Hopkins University. I define myself as civil society. I also mean the media 
and business and corporations. The question that I would like to pose is the 
following: how does the Arab Charter on Human Rights define the relation 
between civil society and the State? Unfortunately, it does not. The term 
civil society appears once in the preamble–talking about the objectives of the 
Charter to make sure that a citizen is living in a civil society–but references 
in the Charter itself are limited to the right to assembly and the right to form 
an association. This, unfortunately, is already present in all Arab constitutions 
where you find something on the right to assembly, right to association, 
but the term “civil society” itself does not appear. The only exception is 
the Iraqi Constitution which, in article 45, makes it a duty upon this State 
to enforce and enhance the role of civil society in a State. That is important 
because without such a provision, States unfortunately do not leave room for 
civil society to function. Therefore, if you are seeking foreign funding, you 
consider that a violation of the law of establishing an NGO. The State arrives 
itself to terminate an NGO for any reason–sometimes illegal and unjustifiable 
reasons. I would have liked the Arab Charter to define for us more clearly, the 
relation between the State and civil society. Having said that, I think I still 
see a role in the Charter for NGOs and other members of civil society. Let me 
start with the Committee. Will the Committee allow NGOs to submit shadow 
reports when the Committee will be looking at State reports on the status on 
human rights in the country one year upon ratification and after that every 
three years? For example, under the UN model, NGOs submit shadow reports 
which are well-taken into consideration and carry weight. I would like to see 
the Committee doing that. Not necessarily bringing NGOs and making them 
represented in the Committee. Unfortunately, it’s too late for that because the 
Arab Charter did not allow NGOs or other members of civil society to be 
members of the Committee. That is what I call the Representation model. We 
missed the Representation model. At least let’s go for the Consultation model: 
the Committee shall consult members of NGOs and other elements of civil 
society. I believe this would be a good thing to do. I agree with my good friend 
from Morocco, that not every national law in every country is the same. Some 
Arab States made progress. Some States made less progress. The idea here is to 
review the existing national laws to make sure that they are in conformity with 
the Charter itself. You mentioned the Moudawana, the family law in Morocco. 
This is something good. How about nationality? As you mentioned, it is now 
possible to get nationality through the mother. That is the case in Morocco. But 
it’s not the case in Bahrain, in Lebanon, the United Arab Emirates, in Saudi 
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Arabia, in Iran, in Jordan, in Syria. Therefore, domestic laws in these countries 
must be reviewed to bring them in compliance with article 9 of CEDAW. My 
good friend from Kuwait is still pessimistic. You mentioned human trafficking. 
In this regard, I would like to tell you that there has been good legislative 
improvement in many Arab countries. I am proud that many Arab countries 
now have laws on trafficking. Bahrain, Oman, United Arab Emirates, Saudi 
Arabia, Jordan all have laws on trafficking. The Egyptian Parliament is now 
considering a draft law. Qatar is considering a draft law. Kuwait is considering 
a draft law. So to come to me and telling me it is not working. No, it is working 
and I think with good intentions and good work, things are happening, good 
positive things are happening in the Arab world. Anti-trafficking legislation is 
just one example.

My good friend from Libya mentioned self-determination. I agree with 
you 100 percent. The Arab Charter is very clear in article 1, talking about the 
right to self-determination. So if you are focusing on such a right, I think it is 
part of the Charter and also the right of the person to control the wealth and 
resources in the Arab world. Representative from Qatar, you took us back, 
providing us insights in the history of the drafting of the Arab Charter. We want 
to thank you for that. You mentioned the role of NGOs. What is important now 
is to find this role not in drafting–the drafting period of the Charter is over–but 
in the implementation of the Arab Charter, especially with the work of the 
Committee. One has to wait and see whether the Committee will include the 
NGOs in their work. Now, a word for my good friend from Sweden. As you 
all know, in the anti-trafficking movement, Sweden is our best model. Why? 
Because if you are in Sweden buying sex is a crime, selling sex is not a crime. 
We call that the Swedish Model and we in the United States keep pushing 
for the Swedish Model: do not punish women in prostitution; just punish the 
client, the customer. I am unhappy that my good friend from Sweden doesn’t 
like too much my proposal. Let me explain very quickly where I am coming 
from. The idea of the explanatory notes is a basic idea in every law at the 
national level. When we have a national law, we have a law out and then 
we have binding rules. Binding. However, I am not talking about a binding 
document. I am talking about a non-binding document. That is the difference 
between a parliamentarian handbook and the exploratory notes. This is also 
the difference between the parliamentarian handbook and the court decisions. 
When we have a court decision, the court decision is binding, at least in that 
particular case, like you mention case-by-case. I am not looking for that. I 
am looking for a parliamentarian handbook like the parliamentarian handbook 
written on CEDAW, written on the CRC, on corruption and on gender. How 
is a parliamentarian handbook written? Two things: first, you emphasize 
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international standards so that all States, Sweden, Egypt, Qatar, Bahrain, and 
Saudi Arabia are on the same page and all comply with international standards. 
Second, we provide comparative models based on best practices. That is what 
I want to learn from your Court–the European Court on Human Rights. The 
principle is the same. One example: rights of victims of human rights violations 
to compensation. You and I will agree on the fact that a victim should be entitled 
to compensation. The question here is how? There are five models around the 
world: you can go for what we call mandatory restitution–the judge gives the 
victim a compensation as part of the criminal sanction–you can file a civil suit; 
you can go for punitive damages; you can do forfeiture of assets–you take the 
assets from the criminal and compensate the victim; or you can do like Europe 
and establish a State fund. That is what a parliamentarian handbook would 
provide for: if I were to cover compensation in a parliamentarian handbook 
I would describe these five best practices. I love Sweden. I love Algeria. I 
would take something from Qatar, and I will provide best practices based on 
international standards. That is the purpose of the parliamentarian handbook. It 
is a guide. It is non-binding. It will help those in the field, advocates of human 
rights. It will help the judge the legislator in writing or interpreting a law. 

Finally, I agree with Saudi Arabia. The issue of death penalty requires 
further research. I don’t want to rule Islamic law out. You cannot. You cannot 
go to an Arab country and ask to outlaw Islamic law and adopt international law. 
You must reconcile principles of Islam with principles of international law. You 
also mentioned the concept of waiver. You mentioned procedural safeguards, 
guarantees. You mentioned a limited application of the penalty only for the 
most serious crimes. That is what the Charter does. The Charter reserves the 
death penalty to the most serious crimes. This is not really international law. 
International law calls for abolishing the death penalty and, until you do so, 
reserve death penalty for the most serious crimes. Ms. Elham, I am with you 
100 percent and I would certainly like to work with the Arab League and your 
department. Thank you.

Mr. Zaalani, Arab Committee for Human Rights: I would like to thank Professor 
Mattar for pointing out ways in which the NGOs could cooperate with the 
work of the Committee. I have prepared a small document which will be in the 
dossier summing up the work of this meeting. In that document, I described 
the historical background of the drafting of the Charter, from 1968 to today. As 
our friend from Qatar reminded us earlier on, when the Charter was drafted, 
there were consultations with national and international NGOs, including the 
UN High Commissioner on Human Rights and various Arab experts of the 
UN. Since the Committee was set up other consultative meetings between 
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NGOs and the Committee have taken place. At the end of the document, you 
will find an extract of what I wrote following the drafting meeting in Geneva 
in which I report that the delegates of the Committee were all in favor of a 
strong cooperation with the UN bodies, with civil society and NGOs with a 
view to promoting the Charter and the work of the Committees. Openness is a 
necessary requirement. Within the Committee, we need to open up and accept 
criticism. Without constructive criticism, we cannot move forward. 

Mr. Alvaro Gil Robles, Former Human Rights Commissioner of the Council 
of Europe, former Ombudsman, Spain [Mr. Robles, Spain]: I listened very 
carefully to the discussions. I fully agree with the fact that the struggle for 
human rights is one that you fight every day. No single country can claim 
to have an ideal situation. However, what matters is what we will do with 
the Charter in the future? How will we interpret it, with its limitations and 
shortages? We have to be very realistic. What is not clear to me, yet, is whether 
the Charter has become positive law, like the European Convention in the 
Spanish law. It is essential to demand the States to enforce the principles of 
the Charter in all national legislations and to trigger change in the legislation 
if the legislation is in contradiction with the principles of the Charter. This 
leads us to the second problem: the States might say, “Since I am allowed to 
interpret the Charter, I can declare that my legislation is not, strictly speaking, 
contrary to the provisions within the Charter.” This is why we need a frank 
discussion on what is the main content of each provision of the Charter. This 
is key, because, if the essential content is violated by the legislation, then we 
have to change legislation, we have to comply with the main content. Defining 
the essential content is a challenging work of interpretation that is generally 
done by the European Court of Justice, the American Court of Human Rights, 
and ordinary courts as well. We all interpret constitutional principles and the 
principles of the Charter. This is why we should have a Court that interprets 
the Charter. However, this is not going to happen overnight, given this current 
situation. In the meanwhile, we can work on what is possible. What is possible 
for me is the Committee. The Committee will have a huge responsibility in 
analyzing the content of the Charter and providing the normative framework 
for the Member States. The Committee can supervise the behavior of the 
States and monitor the enforcement of the Charter, in compliance with the 
essence of each provision. The Committee may thus develop–if it maintains 
its independence from the legal and political point of view–its jurisprudence 
of the Charter through its reports. In order to do so, the Committee must not 
work in isolation. The Committees should work with mediators, with national 
associations of human rights, and with NGOs. The ombudsmen around this 
table have a lot of work to do. This is my personal vision. The ombudsman is 
not just an institution that looks at the individual case of the violation of a right. 
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The ombudsman needs to draw general conclusions to see whether the 
normative framework of the States corresponds to the respect of human rights 
and whether this framework promotes legislative changes when necessary. It 
is important to promote normative changes. This is a fundamental role of the 
mediators. There is an important link between the Committee, public opinion, 
the media, parliament and the executive powers. I will conclude by talking 
about the death penalty. When we say to people that the death penalty is 
useless we need to justify this position. If, for instance, my brother, my son, 
my father is killed, I would react emotionally and I will call for the death 
penalty. However, in a democratic State, justice means that we have to give up 
vengeance. Justice is a public service for the benefit of the whole society that 
aims at finding the adequate punishment in case of illegal, criminal conduct. 
Here, the personal emotions should not interfere. On behalf of the society, we 
establish the punishment which corresponds to the crime and the death penalty 
is not necessarily the best punishment. The problem with death penalty is that 
there is no repair. If you kill an innocent instead of a guilty person, it is terrible, 
there is no repair. Justice is not vengeance. We saw that in the United States a 
lot. Therefore, all those components are to be incorporated. It is a complicated 
issue also because there is a cultural component to it. However, Islamic law is 
not in contradiction with the eradication of the death penalty. If I understood 
correctly, there is no imposition. It’s on a case by case basis, on a country by 
country basis to decide whether to impose the death penalty. The door is open. 
We have to think over this, knowing and thinking that the human life is the 
main value to defend. Thank you.

Mr. Alhussami, Syria: Let me comment on what Dr. Mattar said on civil society 
and the fact that it is not mentioned in the Arab Constitutions. The reason 
there is no reference is that this expression is not appropriate in some Arab 
countries. It is a question of semantics. For instance, in parliament we use 
another word for civil society. Let me now comment on what was said on death 
penalty. In the Arab countries, we have the honor crimes, as we call them. They 
are quite common and sometimes the laws reduce the penalty if the man kills 
his sister for an honor reason. However, in Syria, some activists were able to 
change an article in the Criminal Code so that such reduction of the penalty for 
honor crimes is not longer included. This is a positive step forward towards the 
eradication of the death penalty. 

Mr. Ihor Turianskyi, Ombudsman, Ukraine: Dear Chairman, I would like to 
associate myself with all of those who already expressed their profound gratitude 
for organizing this conference, especially to you. With regards to the death 
penalty, I came to the conclusion that this problem exists and is not as simple 
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as one can imagine. In 1995, before being admitted to the Council of Europe, 
Ukraine had an obligation to eliminate the death penalty from its criminal code. 
At the first beginning it was postponed and, after the bureaucratic procedure, it 
was eliminated from our law. Today, there are about 2,000 people who have life 
sentences, and among them are 20 women. I fully agree with those who said 
today that it is very difficult to explain to the mothers, fathers, and relatives 
of the victims that death penalty is not in accordance with international law. 
They have so much pain in their hearts. It is impossible to persuade them. Even 
today we have groups in our society who advocate for the reestablishment 
of the death penalty. We even have some parliament representatives who are 
working on a draft law. It is difficult to predict development of this situation. 
Nevertheless, I would like this conference to take into account these problems. 
Allow me to say a couple of things about freedom of speech–a question that 
unfortunately today has not received the appropriate attention. Freedom of 
speech is, as an organizing principle of a democratic society, its main essence. 
In fact, the right to information is proclaimed in resolution 59 of the United 
Nations General Assembly to be one of the basic human right and criterion 
for all other freedoms. In Ukraine, article 34 of the Constitution guarantees 
the right to freedom of expression, thought, words, free collection, use and 
distribution of information. This is in full compliance with article 19 of the 
Universal Declaration of Human Rights. Finally, I would like to highlight the 
importance of the media. The media is an expression of public opinion and a 
mediator between the authorities and the people. I would like the conference to 
include these issues in its agenda. 

Mr. Abdelilah Al-Kurdi, Ombudsman, Jordan: Allow me to thank the Mediator 
of the French Republic, the University of Paris, and the Johns Hopkins 
University for this invitation. This symposium allows us to examine in-depth 
the international and regional treaties on human rights. As you know, the 
Kingdom of Jordan was one of the first countries to ratify the Arab Charter 
on Human Rights. We also ratified the Covenant on Civil, Political and Social 
Rights and the Covenant on Economic and Cultural Rights, as well as a large 
number of treaties on the protection of human rights. Although the Jordanian 
Constitution has not taken onboard all values enshrined in such international 
treaties and it has not incorporated all the laws into its jurisdiction, the courts 
have nonetheless taken those treaties into consideration. When there is a claim 
for a violation of a human right, an investigation takes place and the courts often 
look at international treaties, such as the Arab Charter and other human rights 
instruments, to make sure that justice is being done and to support freedom 
of speech, equality in front of the law, and other rights. Similarly, in cases of 
maladministration, the administrative courts often resort to international law. 
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The Arab Commission on Human Rights can play a major role in enforcing 
international treaties. Although its scope is limited, the Committee may 
persuade Arab countries to encourage their courts to deal with human rights 
case. We could also create independent institutions within the State and ask 
them to produce reports on the status of human rights. As mentioned, the Arab 
Committee on Human Rights could take up the responsibility of interpreting 
the text on the Charter of Human Rights so that the national court could look at 
those interpretations when deciding a case involving human rights violations. 
We could also organize a symposium to discuss the difficulties faced by States 
in complying with human rights standards and carry out a comparative study 
with other international and regional bodies, following the implementation of 
this Charter. We would be honored to host all of you in Jordan to organize this 
type of events. To conclude, may I once again thank you all for organizing this 
very useful and interesting meeting. Thank you. 

Mr. Al-Tabtabae, Kuwait: One of our previous speakers said that Islamic law 
does not permit a ban on the death penalty. Indeed, Sharia does not call for the 
abolition of the death penalty. This is provided for in the cases of premeditated 
murder. However, Sharia does allow the relatives of the victim to abandon 
revenge and forgive the murderer, if there is some other type of compensation, 
such as monetary compensation. Indeed, death penalty is designed to dissuade 
people from committing murder, because, if you kill somebody else and you 
know you can end up dead yourself, you will think twice about committing 
the murder. Hence, this might save two lives–the potential victim and the 
perpetrator. That is what we see in the Qur’an, with regard to the death penalty. 
It is used to dissuade people from committing murder. Death penalty cannot 
be inflicted for misdemeanors or small crimes. Its aim is to stop people from 
committing murder. However, if the murder is committed and the perpetrator 
is given the death sentence, the family of the victim is encouraged to forgive 
the perpetrator and to call for another type of compensation. God encourages 
forgiveness and other types of compensation, so that the perpetrator will not be 
executed. Finally, I would like to mention that there are different interpretations 
of human rights, and different situation with regard to human rights in the Arab 
world. There are practically no human rights in the Arab world. There is no 
political freedom. There is no freedom to found or create political parties, nor 
any freedom to criticize those in power. In fact, the dentist may be the only 
place where Arab citizens can open their mouths. 

Mr. Ibrahim, Libya: First of all, may I congratulate those who have spoken before 
me and the organizers of this event. I think that there’s a real problem with 
regard to pushing human rights forward in the Arab world. I’m not pessimistic. 
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Things are progressing little by little. However, we need to put more strength 
and energy into this. But the real problem with regard to promoting human 
rights in the Arab world has to do with the lack of political will in some Arab 
regimes. Nonetheless, I think we have some shared values, and I think that we 
have to see how we can maintain these shared values. I think that’s the real 
question. What is the best way to promote human rights in the Arab world 
through better involvement of civil society? Perhaps also by investigating 
the links between some regimes in the Arab world and some regimes at an 
international level. Thank you.

Mr. Al-Maqtari, Yemen: I’d like to make a remark with regard to the right to 
life and the death penalty. Many speakers from the Arab world spoke about 
the death penalty as if it were something unequivocal. In fact, there are lots 
of different laws in the Arab world in this area. For example, in Yemen, the 
death sentence can be inflicted for over 380 different crimes, including the 
sharing of military secrets and State security issues. Of course, there are also 
dictatorships that use the death sentence to get rid of their political opponents. 
Sharia is not simply used to justify revenge but is sometimes also used by 
authoritarian regimes to hide their political crimes. Thank you very much. 

Mr. Delevoye, MFR: Thank you. Now, I would like us to discuss the final 
resolution. I think that you can find an answer in paragraph four, highlighting 
the significance of ombudsmen, the mediators, and the goal of this declaration 
is to highlight the part played by the mediators. They are the guarantor of 
human rights, and of course, we have to establish a dialogue. It is to strengthen 
or create institutions to promote human rights. You have the declaration and 
then you have the mindset you express. 

Ms. Emily O’Reilly, Ombudsman, Ireland: Thank you Mr. Develoye for your 
hospitality and for organizing this conference which I have found fascinating. 
In many of the conferences I go to at the European level, with other ombudsmen 
from Europe, we tend to share the same space of comfort in terms of what we 
do and in terms of believes. It is thus fascinating to hear views from other 
cultures. I was also very interested to hear that you intend to continue this 
initiative. With respect, if this initiative is to be continued, I think it would be 
valuable to hear more women’s voices, especially the voices of the women 
from Arab countries. Throughout this day, much of the talk has been about 
gender and about women equality or inequality. So much of the troubles that 
plague the world today are about the clash of cultures and civilization. I think 
that initiatives like this, where we come together and talk to each other and 
begin to understand each other, is very valuable. But I would underscore the 
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importance of hearing more voices from more women. I am sure my office–
and I am certain other colleagues as well–will be very happy to help in that. 
Thank you. 

Ms. Addie Stehouver, Deputy Ombudsman, The Netherlands: Thank you 
very much Mr. Delevoye. I would also like to thank all the organizers of this 
interesting event. Today, I learned something. As an ombudsman, my day-to-
day work is to handle individual complaints. That means, meeting the needs of 
people that come to the ombudsmen’s office because they have a problem with 
the government. The question is: what is the effect of talking about human rights 
on the individual? In this regard, I have learned something from my colleague 
from Saudi Arabia. He asked: how can I tell the family of a victim of the crime 
that the death penalty is not allowed for that crime? I know nothing about death 
penalty because the death penalty was abolished in my country even before I 
was born. However, as an ombudsman, I have learned a lot about dialogue–
dialogue between the citizens and the ombudsman and dialogue between the 
citizens and the government. My experience is that people who are invited 
to speak with the government on human rights issues, in the way described 
by our colleague from Saud Arabia, greatly benefit from this exchange. We 
learned–from handling individual cases–that having this dialogue is the first 
and most important step to solving the problem. I hope that, as our experience 
in handling human rights cases grows, in all of our countries, we learn from 
each other how important dialogue is, how difficult it is, and what are the most 
effective ways to have these dialogues. Thank you. 

Mr. Vladimir Lukin, Ombudsman, Russian Federation: First, allow me 
to express my gratitude for the invitation to this enriching and interesting 
conference. To some extent, this conference is not very close to Russian day-
to-day reality because it is more about the European and Arab experiences in 
human rights activities and legislation. Nonetheless, I can relate what is being 
discussed today to the Russian experience in terms of clash of different sets of 
values. In fact, Russia embodies two separate sets of values. On the one hand, 
we see modern European values. On the other, we see more a traditional set 
of values. It would be too ambitious of me to pretend to be able to explain in 
detail our experience in dealing with the mediation between these two sets of 
values. However, I would like to express our desire to actively cooperate with 
our Arab friends and participate with them in joint activities as we have been 
doing with our European colleagues. As you know, Sharia is not unknown 
in Russia. We have some sad and painful experiences due to the inability to 
mediate between these two sets of approaches to life.
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 Now, I would like to say a few words about the issue of death penalty 
in Russia. When we entered the Council of Europe, we ratified the European 
Convention and we set up a moratorium on the implementation of capital 
punishment. However, although we signed, we did not ratify Protocol 6 
which directly speaks about the elimination of capital punishment. We did not 
ratify the Protocol because public opinion was opposed to the idea. We have 
unfortunately a very high level of criminality in Russia and a big majority of 
our population is firmly against the idea of taking a final decision on the issue 
of capital punishment. At the same time, however, many enlightened forces 
in our country understand the need to tackle this issue. Fortunately, our 1993 
Constitution opens an opportunity to do so. According to the Constitution, the 
international conventions ratified by Russia have priority over national law. 
Hence, if a domestic law is in contradiction with international law, the latter 
prevails. This is why, recently, our Constitutional Court discussed the issue 
and acknowledged that, even without ratification of Protocol 6 on capital 
punishment, Russia has no legal right to implement the death penalty. This 
is because Russia signed–although not ratified–protocol 6 and according to 
the Vienna conventions on the implementation of international conventions, 
those States who have signed an international convention but have not ratified 
it, are still bound by its provisions until ratification. Only after ratification 
the State can decide to stick to it or not, depending on the vote. Therefore, 
in this manner, in Russia we in practice settled the problem and abrogated 
capital punishment. This is an example of how you can find legal foundations 
to resolve important issues, even if public opinion is opposed. This is how, I 
believe, we should try and deal with other similar issues, like the ones we face 
in the southern regions in Russia, where populations abide by some traditional 
values which often contradict constitutional values, always however, in respect 
of all values. Thank you. 

Mr. Delevoye, MFR: Thank you for your contribution. I would like my assistants 
to hand out the draft declaration, we will read it out together. Now, I would like 
to give the floor to our representative from the United Kingdom. 

Mr. Nick O’Brien, Policy and Human Rights Advisor, Parliamentary 
Ombudsman, United Kingdom: I am speaking on behalf of the UK 
Parliamentary Ombudsman, who is in fact a woman, Ann Abraham, and therefore 
conscious of Emily’s intervention [Ms. Emily O’Reilly, Ombudsman, Ireland, 
NT] which I very much support – I am sure – that Ann Abraham herself would 
very much like to be here to speak. I certainly support Emily’s encouragement 
to those women representatives here and indeed who aren’t here to play in 
future occasions as full a part as possible. My observation is in connection with 
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what–I think–was a very rich presentation of the Arab Charter. What struck me 
about that, in way of comparison with the European Convention on Human 
Rights, is that the Arab Charter very much covers what I would regard as social 
rights as well as civil rights so right to social security, health care, housing, 
rights of disabled people. It occurred to me that, although the discussion today 
is concentrated–understandably–on some of the most contentious issues such 
as the death penalty, what would also be very interesting and would unite 
ombudsmen’s experience both east and west, would be to give equal weight 
to the role ombudsmen can play in promoting and protecting social rights. I 
think that in Western Europe, certainly in the UK, the part that social rights can 
play is very important. I believe this Charter to be a very strong representative 
of that sort of instrument that combines both and I simply note that and pay 
complement the drafters for that. Thank you. 

Mr. Delevoye, MFR: Thank you very much for your contribution. Indeed, we 
talk a lot about human rights and violations of freedoms but we don’t really 
talk much about the lack of respect of human rights through the economic 
system. Mr. Decaux mentioned that with the intervention of the trade unions 
and economic interests. 

Ms. Chaabane Farouk, Tunisia: Thank you. I would like to suggest a slight 
amendment to the resolution to highlight the important part played by the 
mediators in the protection of human rights. In particular, I would like to 
include an article that allows mediators to make recommendations if there 
is a dissonance between national law on human rights and international law, 
especially the Arab Charter of Human Rights. In Tunisia, for instance, we 
recently presented a project to abrogate the code of nationality and give Tunisian 
women the right to grant their nationality to their children if they are born 
outside the country. Originally, this right was reserved to Tunisian men. The 
abrogation put forward by the mediator helped to combat such discrimination. 
Similarly, some time ago, we proposed an amendment of the Criminal Code 
of 1905 aimed at fighting corruption within our country. Mediators have a 
major role to play in raising awareness among citizens, especially on the issue 
of women’s rights. In Tunisia, we have family courts and, within the next five 
years, we will also have family mediators whose task will be that of raising 
awareness on women’s rights. The aim is to make women more aware of their 
rights and encourage them to take part in the decision making process in all 
fields and to better integrate them in the system. 

Mr. Enrique Mugica Herzog, Ombudsman, Spain [Mr. Herzog, Spain]: Thank 
you Chairman for your invitation to this conference. In Spain, we have a 
holistic approach to human rights. We believe that all human rights’ issues 
are intertwined and this is why all sectors of society must take active part in 
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the promotion and protection of human rights. Just a few comments on the 
situation in my country: with regards to legislation on capital punishment, after 
a long period of debates, Spain has made some major step forwards. Today, 
the death penalty is abolished–and even life imprisonment is different now–
despite the fact that Spain suffers from terrorism and other severe crimes, 
including kidnapping and sexual harassment. As far as gender discrimination 
is concerned, our legislation favors women and I believe we can talk about 
positive discrimination in favor of women. Of course, domestic violence does 
occur and unfortunately we have cases in which women have died as a result of 
it. However, we see a steady decline in the number of death and public opinion 
is more and more aware of this problem. As to the freedom of speech, even if 
in certain instances we do not authorize some demonstrations, we nonetheless 
try to show as much tolerance as possible toward all opinions, and people are 
aware of the crucial need for freedom of speech. Hence, overall, I believe that 
in Spain the right to free speech is respected. Thank you. 

Mr. Delevoye, MFR: Thank you. This brings us to the last part of this conference. 
I would like to thank the translators and the team of the Johns Hopkins 
University and the Assas University. I would also like to thank Mr. Magazzeni, 
from the United Nations and Mr. Jaeger from the Council of Europe for their 
contribution. When we organized this conference, we were aware of the 
importance of human rights and of the need to promote dialogue between 
Arab world and Europe. However, we did not know what the approach would 
be here nor did know if the meeting would trigger much interest. Clearly, 
all the observers and participants have been impressed by the frankness and 
truthfulness that we have heard here today. Of course, we ombudsmen must be 
diplomatic when carrying out our tasks. Nonetheless, although we do not have 
an answer to all the problems, we must continuously strive to find credible 
solutions to real problems. The situations we face might be different and we 
certainly need to continue our discussion on religious law versus civil law, on 
respect of minorities, on women rights, on children rights, on the role of media, 
on the arbitrary nature of power and the like. Debate is necessary to get things 
moving. This is why we drafted this declaration to stress our will to continue 
this vital and constructive dialogue. I will now read the declaration and I will 
be happy to hear any amendments you may have. 

[Please see Annex 1]

Mr. Alhussami, Syria: Thank you Mr. President. This is a fantastic text. We have 
no problem with it. My only suggestion is to include in the fifth paragraph of 
the first page, when we emphasizes the Paris principles, also a reference to the 
Arab Charter on Human Rights in order to emphasize both groups represented 
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here today. Also, who will be in charge of the creation of a permanent forum 
and the other initiatives outlined in the declaration? Thank you. 

Mr. Delevoye, MFR: With regard to the Arab Charter, I think all participants in the 
symposium agree on the importance of the Arab Charter. Your suggestion to 
include an additional emphasis on the Charter is a good one. However, I would 
not include it next to the Paris principles–maybe we should explain what the 
Paris principles are–but we could include it in another paragraph. With regards 
to the second question on who will direct the proposed initiatives, I think what 
is important is that we all agree that we want something really practical and 
that there is a joint desire to get things going. 

Ms. Alshejni, League of Arab States: I have some suggested amendments to 
make to the declaration. With regards to point number 3, I think it is more 
advisable that we say that the guide will provide suggesting on how to review 
existing national legislation in the Arab States instead of saying that the guide 
will include interpretation of the various provisions of the Arab Charter. With 
regards to number 5, the fourth line, taking into account the Arab Action Plans, 
and declarations pertaining to human rights adopted by the League of Arab 
States. Thank you. 

Ghada Moussa, Governance Center Director (National Management Institute, 
Ministry of State for Administrative Development), Egypte: Thank you for 
giving me the floor and for this declaration. However, I would have wished this 
draft to represent the contribution of all participants and not just a part of them. 
I think we should expand article 1 and 2 and explain how we will organize 
the forum. Also, since in both Europe and the Arab world many studies have 
been carried out on the promotion of dialogue between the Arab world and 
the Western world, I suggest we gather all such studies, put them in a CD and 
distribute them to all participants to favor the advancement of our dialogue. 
Thank you. 

Mr. Iraki, Morocco: We think we should better highlight in the declaration the 
part played by the mediators in protecting and promoting human rights. It is 
important to have the support of international institutions. As you know, the 
objective of the mediator is to promote dialogue between different systems and 
we should try to motivate Arab countries who do not have a mediator yet to 
establish it. Thank you very much for your excellent chairmanship. 

Mr. Melin, Sweden: Just few comments: I understand this declaration to call upon 
all of us present here today to strive, firstly, to create this permanent forum–
whether or not we will succeed, and how we will succeed, that remains to be 
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seen. Secondly, it also calls upon us, everyone present here today, to support 
the other forums of actions that are proposed in the following paragraphs. 
That is not necessarily a task for the forum–once it exists–but it’s possible 
for us to start to follow these other articles even without the forum. With 
regard to the actual drafting: firstly, I would like to support the amendment 
to point 3 and speak about “improving legislation” rather than “interpreting 
the specific provisions of the Arab Charter.” I think that is a well-founded 
suggestion. Secondly, I would like for us to concentrate on the very issues 
which we are actually in a position to take action on. Finally, with regard to 
encouraging research mentioned in paragraph 6, I would like to suggest to 
completely suppress such paragraph. I believe, based on the experience of my 
organization, that it is very hard to take action when you rely on the research 
of independent researchers. 

Mr. Delevoye, MFR: Thank you. We can open the debate on that. However, I think 
that, although difficult, it is important to encourage debate on, for instance, 
issues that we discussed today like the possible creation of an Arab Court and 
the link between the supranational jurisdiction and domestic law and the role 
of civil society. The Johns Hopkins University has a whole series of valuable 
contributions to offer us in that field of research. Hence, I would be tempted to 
retain paragraph 6, knowing that no declaration is perfect. 

Mr. Al-Marri, Qatar: Thank you, Chairman. I would like to tell you how valuable 
this effort is. I would like to make some comments. First, maybe we could merge 
the first and the second paragraphs as they both seem to be aimed at promoting 
a more in-depth dialogue between the two regions. The second proposal is on 
paragraph 6. I agree that we need to encourage research. However, we should 
also encourage the distribution of the results of such research. Otherwise, the 
studies will remain confined to a community of experts. Thank you. 

Mr. Delevoye, MFR: Yes, we could encourage the research and the circulation. I 
do agree. 

Ms. Catherine De Bruecker, Federal Ombudsman, Belgium [Ms. De Bruecker, 
Belgium]: Thank you for giving me the floor. The encouragement of research 
is not part of the mandate of the European Ombudsmen. Therefore, we also 
have a problem with paragraph 6. If we are to retain such paragraph, I would 
like to eliminate the reference to “the values and belief of Islamic law.” Let me 
explain to our Arab friends that, we adopted the Charter of the Fundamental 
Rights of the European Union, we discussed whether to include in the preamble 
a reference to the Christian values. After lengthy debates, we finally decided 
to only include a reference to the spiritual and moral heritage of the European 
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Union. In the same spirit, I think we should delete in paragraph 6 the reference 
to Islamic law and replace it with a reference to “the spiritual and moral 
heritage of the Islamic world.” Thank you. 

Mr. Delevoye, MFR: Although Dr. Mattar might be able to explain this point in 
more detail, I would just mention that, contrary to Europe, in the Arab world, 
there is a mixture of different jurisdictions, especially with regards to personal 
status, that must be taken into account. In Europe, the temporal and spiritual 
powers are separated. In the Arab world, life is guided by both State law and 
religious law and we should ask our Arab friends how can we assure that 
human rights are respected under this double legal system. This is something 
we cannot ignore when discussing human rights in the Arab world. Also, 
due to cultural specificities in the Arab world, the concept of universality is 
sometimes complex; less so in Europe. This is why research is important. With 
regards to the difficulties inherent in committing to research, this declaration 
will not bind our institutions to conduct research but simply to support an 
active partnership with the academic institutions, like Assas University and 
the Johns Hopkins University, and others. In France, we partner with many 
academic institutions that assist us in promoting an interdisciplinary approach 
to our work and take into account the ethical, economic, financial, and political 
aspects of human rights. We nonetheless understand your reservations and we 
should continue our discussion on this point. 

Mr. Mugica Herzog, Spain: We suggest to slightly change paragraph 6 and 
delete, in the English version, the word “beliefs” and leave only “… the values 
of Islamic law.” In this way, we will avoid getting ourselves into a difficult 
theological debate. Thank you.

Judge Ahmed, Sudan: I think it is too soon to agree on a joint declaration. The 
issues of universalism and relativism of human rights are essential and complex 
issues and I think this forum was very successful in gathering so many of 
us and in offering a chance to hear so many opinions. However, it would be 
premature to agree on a declaration, if we consider that most Arab countries 
are yet to sign the Arab Charter on Human Rights. I believe we should first 
have more in-depth debates and invite other institutions to take part in this 
discussion. We will then be in the position to pass a resolution that will be 
binding on all States. Thank you.

Mr. Delevoye, MFR: The goal is quite simply to continue the momentum of this 
symposium, we could only have just one sentence: “all the participants at the 
symposium wish to continue this dialogue”. Full stop. 
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Mr. Zaalani, Arab Committee on Human Rights: Thank you. First of all, I have 
a question about drafting and publishing the parliamentarian handbook. I’m 
not really sure who has been given that job of publishing and drafting that 
guide. Also, with regard to the possible role of the Human Rights Committee 
of interpreting the Charter, I believe we have to ask ourselves the following 
question: “Do we have the right to interpret the Charter or is it up to the heads of 
State in the Arab world?” My opinion is that we’re going beyond our mandate. 
If we have a guide on the Arab Charter on Human Rights, the second part of the 
paragraph is not necessary. I think we could cut down the declaration to parts 
one and two regarding the creation of a permanent forum, and number five on 
education and promotion of the incorporation of human rights into educational 
curricula.

Dr. Mattar, JHU: To ensure success, you need continuity. If you hold an event 
or a forum and stop there, nothing will happen after that. And that is the idea 
of a declaration. A declaration, by definition, is not binding. I understand the 
tension. I come from a world which is different from your world. I do not 
represent a State and I thus have less constraints. I represent a university. I am 
probably freer to propose than you. However, the declaration does not bind 
any Member States. We’re basically talking about research. We’re basically 
talking about having a similar forum in a similar room. Continuity is the 
key to success. If we come together today and then leave without making a 
commitment to have another workshops, or conduct research or write a guide, 
I don’t think that we have succeeded in our work. This is a general observation. 
I think the first provision of the declaration is really important. It is paramount 
that we think together about creating a forum. Does the provision bind us to 
create a forum? It does not! How would the forum look? We don’t know! The 
parliamentarian handbook is an idea that does not bind anybody. How? This 
is a handbook for parliamentarians. Which parliamentarians are you talking 
about? Are we talking about the Arab parliamentarians? Are we talking about 
the Inter-Parliamentarian Union? Well, the Inter-Parliamentarian Union is in 
the business of drafting handbooks for parliamentarians. We have two possible 
routes. Route number one: we have a guide to interpretation. Route number 
two: we go to the Inter-Parliamentarian Union and we say, “Okay, we are 
thinking about a parliamentarian handbook on the Arab Charter on Human 
Rights. Would you like that?” Nothing decided yet, but the idea of having a 
guide, I think is a good idea. What is a guide? For instance, if I were to analyze 
article 6 on the death penalty, I will relate the article to all the international 
conventions that talk about death penalty like the Covenant on Civil and 
Political and Rights and the UN Declaration. Then I’ll provide models and 
I’ll say, “Here is the status of death penalty around the world. Here’s how 
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the UN defines the most serious crime.” Nothing more than that. You are 
providing international standards, educating everybody. And you are providing 
comparative models, helping everybody. It is not a document coming out of 
the Arab League. Again, do we have to do it? No, but we are considering doing 
it. That is the purpose of a declaration such as the one we are discussing here 
today. Islamic law is always a problem. Every time we say Islam, it raises 
questions. Again the idea is very simple. When you talk about the Arab Charter 
on Human Rights, you cannot do without Islam. Every national legislation in 
Arab countries is based on Islamic law one way or another. You will not be able 
to change national law except if you address issues of Islamic law. How do you 
address that? Research. We talked about death penalty today. We will never be 
able to abolish or restrict death penalty in the Muslim world, in the Arab world, 
except if we address issues of Islam. The idea is to encourage research. If there 
is an academic institution that would like to research the issue of death penalty 
and then, based upon this research, conduct a workshop on death penalty, that 
will be a good idea. You cannot do training without research. You cannot do a 
workshop without research. In the Muslim world, in the Arab world, no change 
can be made except if you look into concepts of Islamic law because Islam is 
often the source of legislation. 

Ms. Johanna Hawari Bourgely, Director of the Center for Mediation of 
Saint Joseph University, Lebanon [Ms. Bourgely, Lebanon]: Thank you 
Dr. Mattar. With regard to what you said, I’d just like to remind you that in 
Lebanon, we have 18 religions. And there are as many Muslims as Christians, 
so that’s important to remember. I am in favor of research, and I am for the 
promotion of human rights. But there’s also a clause on training of magistrates 
and I think that we have to train players in civil society and NGOs, because 
those are the people on the ground. I think that this is something that we need 
to add and encourage. Thank you.

Dr. Mattar: The Charter mentions Islam and other divinely-revealed religions. But 
the problematic issues are related to Islamic law. But we’ll follow the wording 
of the Arab Charter. We’ll say Islamic law, and we’ll say other religions as 
well. So that is a good suggestion. 

Mr. Melin, Sweden: I feel there is some generalized reticence to some of the 
points. I perfectly understand the problems of, for example, the Committee on 
the Arab Charter regarding the interpretation of the Charter. I also understand 
Dr. Mattar when he says that, in order to discuss human rights within Arab 
States, you need to deal with the issue of Islamic law and Islamic traditions. 
Nevertheless, the wording in this paragraph is such that the concepts of human 
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rights and Islamic law appear as opposites. I find that to be problematic. I 
perfectly understand that we should not discuss this at great length, and I 
commend of course the organizers for drafting this declaration. For my part, 
I will propose to simplify matters and agree on the first two articles of the 
draft declaration–to have the intention to create a permanent forum for the 
continuation of the dialogue between the European and Arab areas within the 
framework of human rights. To try and establish a continuation of this fruitful 
dialogue is already an enormous ambition by itself.

Mr. Ibrahim, Libya: Thank you, Chairman. I support your proposal. However, 
I have some reservations. Is this a declaration or is it a resolution? This is 
important because our stance may differ accordingly. There are other pending 
points. Are we referring to Sharia or to Islamic law? The two concepts are 
different because with the term Islam we refer to all the monotheistic religions. 
Islam is the last religion. Finally, the international instruments should be global 
and not specific to one region and should take on board the human dignity. 
Thank you. 

Mr. Jari Pirjola, Legal Advisor, Parliamentary Ombudsman, Finland [Mr. 
Pirjola, Finland]: Well, I have a couple of points. I think we have all agreed 
that this is a nonbinding document, neither legally nor politically which 
sets very important goals and aims. All participants seem to agree that the 
paragraphs which list the future goals of this declaration, are very interesting 
and important. The problem is in the wording. Therefore, I fully support the 
proposal by our Swedish colleague, who suggested that we drop the paragraphs 
which are somehow problematic due to the wording and we move on with the 
creation of the forum which will encourage the realization of all other goals 
listed in this declaration in the future. Thank you.

Mr. Alhussami, Syria: Thank you, Chairman. I agree with the Swedish colleague 
and all the delegates who said we should stick to the first two paragraphs. 
With regard to the sixth paragraph, we can talk about the values and cultural 
specifics instead of the beliefs of Islamic law. In this way we would include 
beliefs and also traditions.

Dr. Mattar: I agree with some of what Mr. Al-Tabtabea said–that the issue is not 
in the law, but is the implementation of the law. However, if you do not have 
the law, you won’t be talking about implementation. What we have in the Arab 
world is a significant step in the protection of human rights. The Arab League 
Charter never really referred to human rights. The fact that the Arabs came 
together and adopted a regional instrument like the European Convention, the 
African Convention and the American Convention represents is a step in the 
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right direction. It doesn’t mean that we are to seek advice from the Europeans, 
the Africans, or the Americans. No. Here, we are talking about a dialogue 
and a learning experience. If you have a court that interpreted issues of rights 
and freedoms for sixty years, what’s wrong with looking at what the Court 
interpreted? Do I believe in improvement? Absolutely yes; I think there have 
been improvements in the Arab world. In many countries now we have the 
human rights departments and we are training our police on human rights. Do 
our police violate the law? Absolutely, yes; it happens everywhere. But the 
question is: How are we addressing these violations? Now we can recognize 
that these are violations and have the liberty to denounce them–something that 
never really happened before. 
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Interview with Dr. Cherif Bassiouni 
Distinguished Research Professor of Law 

Emeritus, President Emeritus, International 
Human Rights Law Institute, DePaul University, 

President International Institute of Higher 
Studies in Criminal Sciences, Siracusa, Italy

Dr. Mohamed Mattar, Executive Director of The Protection Project at The 
Johns Hopkins University School of Advanced International Studies 
(SAIS) [Mohamed Mattar]: On behalf of The Protection Project at The Johns 
Hopkins University School of Advanced International Studies, our staff and 
our research associates, as well as observers, I would like to welcome Dr. 
Cherif Bassiouni, who has kindly accepted the invitation to chat with us this 
afternoon, and for us to publish this interview in our Journal of Human Rights 
and Civil Society. 

I would like to say a few words about our guest today, even though I 
know that almost everyone, at least in the legal field, knows a lot about Dr. 
Cherif Bassiouni—who is a distinguished research professor of law at DePaul 
University College of Law, the President of the law school’s International 
Human Rights Law Institute, and the president of the International Institute 
of Higher Studies in Criminal Sciences (ISISC) in Siracusa, Italy. I remember 
Siracusa, Italy, very well—it is the place where I got my first lesson on human 
rights back in 1990—with Dr. Cherif. And this year I returned there twice: in 
January of 2010, we had the honor of holding a workshop in cooperation with 
ISISC on International Business and Human Rights; and I this last May, I had 
the privilege taking part in the 10th annual specialization course on criminal 
law that Dr. Cherif offers every year. This year, the subject was “human 
trafficking,” and as always, it was a big success. 

I have here a very short biography of Dr. Cherif and a short CV—it is 
seventy-eight pages long. I would like to refer to many of the impressive 
accomplishments that I see here, but I want to focus especially on Dr. Cherif’s 
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scholarly work—his books, his publications—because I know that many of 
those present with us today would like to ask specific questions on some of 
the opinions that were expressed by Dr. Bassiouni in the 32 books that he 
published, the 47 books that he edited, and the 241 articles on a wide variety 
of legal issues, including international criminal law, comparative criminal 
law, international human rights law, and so on, that he authored. These works 
have been cited numerous times in court decisions, not only here in the US 
in decisions of the Supreme Court and those of state supreme, appellate, and 
federal district courts, but also by many courts around the world, including the 
International Court of Justice (ICJ). 

Such an impressive record brings me to the first questions that I have, 
with which I would like to take Dr. Cherif back a while, and ask him: When 
did you start? When was the beginning? How did you develop this interest in 
international criminal law? How did you develop an interest in human rights? 
How did you develop your interest in Islamic law? Could you just tell us a little 
bit about the beginnings of Dr. Cherif Bassiouni?

Dr. Cherif Bassiouni Distinguished Research Professor of Law, and President 
of The International Institute of Higher Studies in Criminal Sciences 
(ISISC) [Cherif Bassiouni]: Well, first of all, thank you very much for having 
me, and for all of your kind words. The answer to your question is a little more 
complicated than one could possibly give as a quick answer. There is not a 
particular day that I woke up and said: “Oh, today, instead of having cereals 
for breakfast, I am going to start studying human rights.” So, it is not a single 
event, not a brick that fell off a building and hit me on the head one day and 
said: “This is what you have to do.” It was really a series of events, and I 
suppose if I were to really delve into—if I can use the term—my soul, more 
than my mind, then a lot of it would have to do with my early childhood. 

My early childhood was marked by frequent accounts of my two 
grandfathers, both of whom were lawyers. One of them, my paternal 
grandfather, was a criminal defense lawyer, who rose to be the president of the 
Egyptian Senate and president of the Egyptian Bar Association. His practice 
had started in the 1890’s, and was, as he called it, a “fifty-fifty practice”: 50 
percent pro-bono and the other 50 percent for those who could afford to pay. 

This grandfather spent his entire life dedicated to serving the needs of poor 
farmers in Upper Egypt, his home region. The town from which he hailed was 
Asyut, one of the largest towns in Egypt today—but it’s located in the South, 
and Southern Egyptians are very stubborn people. That’s simply the case when 
the environment is harsh; you learn how to be tough. And Egypt, as some of 



247The Protection Project Journal of Human Rights and Civil Society

you may know, was occupied by the British Empire in 1882. In 1919, the first 
Egyptian revolt against British colonialism took place, and my grandfather—
Mahmoud Bassiouni—after whom I was named, led the Egyptian revolt in 
Upper Egypt. He was arrested and tried by the British military corps, who 
found him guilty and sentenced him to death by hanging. In the period before 
his hanging, he was sent into exile to the Western Deserts. But before his 
death, this grandfather also helped Egypt draft its first Constitution, spending 
the years between 1923 and 1942 either as president or vice-president of the 
Senate. Throughout his life, he remained dedicated to the criminal defense of 
the poor and to the cause of freedom for his country and his people. 

I grew up with the legend of this grandfather, as well as with that of 
my maternal grandfather, who was a totally different personality. While my 
paternal grandfather was very much a populist, the maternal grandfather was 
an aristocrat who served as the general Council of the Royal House. He was 
also a very principled man. In 1882, he and a number of wealthy Egyptians 
funded a brigade of Egyptian troops under the command of a very famous 
colonel in Egyptian history, Colonel Orabi, to oppose the British landing in 
Egypt in 1882. It was a famous and historic battle, which Egypt had won. My 
grandfather the aristocrat was the only non-military person present and was 
able to escape the aftermath of the battle alive. 

Growing up with the legend of these two grandfathers, two lawyers, I 
was probably destined from the day I was born to be a lawyer, and of course, 
everybody expected me to do great things like my two grandfathers, which 
was a tall order for me. But I have found that for some particular reason, 
circumstances in life threw me into different places and positions, in which 
I went ahead doing what I thought was the right thing to do. I was not driven 
by an ambition to achieve something; I never sought out a position for its 
title or the money; I have to honestly to tell you I just did what I thought was 
right. I knew—because of my own personal faith—that I was not in control of 
outcomes, that only God is in control of outcomes. The only thing I can do then 
is to try to do the best I can, and do it in the right way. And that’s what I did my 
whole life. Whenever there was something to do, I just launched into it, maybe 
at times without regard to the difficulties and the dangers. 

When for two years as chairman of the Security Council Commission to 
investigate war crimes in the former Yugoslavia, I went to that country, I was 
basically on my own—in the midst of a war going on, a war in which there 
were six factions, 89 air military groups. What this meant is that you didn’t 
know from where you were going to be shot at. You didn’t know who was 
friend or foe. And here I was, trying, with a team of people, to document the 
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commission of war crimes. And I can tell you honestly, that had it not been 
for the work done by our commission against these enormous odds, we would 
have never been able to document what happened in the former Yugoslavia, and 
the Security Council would have never established the International Criminal 
Tribunal for the former Yugoslavia (ICTY). And if that had not happened, 
the domino-effect that followed would not have happened either—we would 
not have a tribunal for Rwanda, we would probably not have an International 
Criminal Court (ICC). This was in 1992. 

This was the first time since Nuremburg and Tokyo that the international 
community dealt with international criminal justice. It had all been previously 
put on hold because of the Cold War, and then, suddenly, again, for some 
particular reason, the Security Council was unable or unwilling to deal with 
the former Yugoslavia. What could they do? Since things were not very clear, 
they decided: “let’s create a commission”. The problem was that even though 
the commission was given the broadest legal mandate since Nuremburg, to 
my utter surprise, I discovered that the Security Council had not given us a 
penny. Imagine that, and you are sitting in New York under UN orders, you are 
reading a mandate that says you have the power and support and backing of the 
Security Council to go and investigate war crimes, and you have to produce a 
report so that war criminals can be prosecuted. The media all over the world 
had on their first pages: “Commission to investigate war criminals. Milosevic 
is going to be tried.” Meanwhile, I was sitting in an office and talking to a UN 
staffer and we had the following exchange:

“Okay, how do we get started?”

The UN staffer sent a questioning look at me and said: 

“Well, you have to meet once a month in New York.”

And I said:

 “How am I going to investigate in New York? I have to go into the field.”

 “Well, you can’t go in the field, because it’s too dangerous.”

“I don’t care, I have to go.”

 “Well, you don’t have the money.”

 “What do you mean you don’t have the money?”

 “Because the Security Council did not allocate funds for you.”
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And that’s when you realize how realpolitik plays its games. The politics 
of it, whether it’s on the local level or national level or international level, is all 
the same. It’s about people who have other interests—power interest, wealth 
interest, political interest, ideological interest—that are manipulating the 
system in order to achieve their goals—and their goals do not include justice. 
They don’t include human rights. On the one hand, they say to the world: 
“Well, here we have this great commission and here is this beautiful mandate.” 
Then they just turn around and don’t give it any resources. 

Let me give you a more contemporary example. The Security Council 
refers the situation in Darfur to the ICC, but since this referral to the ICC, it 
has done nothing to support the role of the ICC in prosecuting those who have 
been responsible for crimes in Darfur, and it’s not going to happen, because 
it’s that same double game. If I can make an analogy, it’s like the President 
during the campaign saying: “I am going to close Guantanamo and now that he 
is President he realizes this is going to displease a lot of Republicans. So then 
it becomes “I am not going to close Guantanamo.” So, what you have is, on 
the one hand, the rhetoric to close Guantanamo and then the reality. Similarly 
you have the rhetoric, “here is the mandate of the commission: ‘Allow it to 
investigate.’” But the realpolitik is: “I am not giving you a penny, so you can’t 
do it.” 

So what do you do? Put yourself in my shoes, you have received this 
mandate and you’re supposed to do a good job and you start reading about 
things. You find out that people have been tortured, women have been raped. 
This was not a small occasional event—this was a policy of systematic 
rape! This was a policy of ethnic cleansing. This was a systematic policy of 
torture. Could I just stand by and not do anything? No. I was willing to do 
something, but how was I going to do it? Well, necessity forces you to invent 
solutions. You simply have to have enough confidence in yourself to think 
in an entrepreneurial manner and say: “Let me see what I can do.” So I went 
around and knocked on the doors of governments, begging for money and 
personnel (staff). I went to foundations. I went to my university and said: “I 
need a space for my documentation center. Would you be willing to give me 
a space?” My university was generous enough to give me a space. I went to a 
local FBI agent and asked for his help in creating a secure space, and he said 
yes. I went to a computer company and asked if they would help us build a 
secure data system, and they did. The Local Society Fund in New York and 
the MacArthur foundation in Chicago donated funds. Different governments 
also contributed funding, and they were also so kind as to contribute personnel, 
including military lawyers and investigators for up to six months. Things were 
starting to come together. 
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And then we undertook our field work, ultimately carrying out the biggest 
rape investigation in history, where we were able to document the policy of 
systematic rape as it had never been documented before. And to my absolute 
chagrin, it was never done again! And this is what is tragic—here, I had all 
sorts of obstacles to overcome to document and investigate the rapes—and the 
international community just looked the other way. We documented 575 cases 
in which we identified the victim and the perpetrator. Imagine, statistically, 
how significant that number is, because of the difficulty of finding victims, of 
finding victims who were willing to testify, and of finding victims who could 
identify the perpetrator. We were able to identify 4,200 victims of rape, an 
enormous amount. Again, because of all of the difficulties that existed. Women 
who have been raped are not willing to go public and to have their reputation 
affected; the impact of their families would be enormous. Now, mind you well: 
most of these women were Bosnian and were Muslim, and the idea of rape 
in Islam is shameful and harsh. It would be similar if you were an Orthodox 
Jew—it would be the ultimate desecration, not only of the victim but of the 
entire family. Because of that, a lot of women didn’t want to come forth. And 
yet, in the end, we were able to estimate that close to 20,000 women who had 
been raped. 

And yet, the ICTY only had one case, involving 4 women. Milosevic was 
able to get past it even though he was involved in the shaping of the policy 
systematic rape. Now, you may ask, why the policy of systematic rape? This 
had a political purpose, and the political purpose was: if you rape enough 
women in certain areas, this would disrupt the families and the people would 
have to move. If they moved out, you have achieved ethnic cleansing. All 
the while, this is probably one of the worst crimes that can be done against a 
human being, and certainly women will understand what I mean by that. I can 
tell, having personally interviewed 223 women who were raped. Every time 
was like having a series of arrows shot in my heart. You hear their stories, and 
you look in their eyes, and it’s as if they are saying: “Well, you represent the 
United Nations—where were you when this all happened? Where were you? 
Where was the international community? What is all this nonsense about the 
civilized world? Where was the civilized world when we were being raped, not 
only once or twice, but repeatedly and for months?” And you have to answer 
them, what are you going to say? “You know, the Security Council is not really 
interested in you? The international community is not really interested in you? 
You are just another headline in the news and when the day passes the headline 
goes, you go with it?” Because that’s what happened! Shortly thereafter, what 
did we see? Liberia and Sierra Leone—the same thing; right now, as we see 
in South Kivu, in the Congo—the same thing. I was supposed to go on a field 
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mission with the UN to interview 240 women who had been raped in the 
Congo. And this was only the last incident of the last six months. But nobody 
is interested! 

We have to ask ourselves a question: why is it that so many are so indifferent 
for so long while these tragedies happen? Well, the answer is rather simple, 
unfortunately. If you are indifferent for long periods of time, then problem 
is going to go away—the people in question will be destroyed. This is what 
Hitler was counting on with the Holocaust, what Stalin was counting on with 
dispersion, this is what Pol Pot was counting on when he was eliminating the 
opponents to the Khmer rouge regime, and so on. It’s not so much because 
of the number of people who commit these crimes that tragedies happen, it is 
essentially because so many people stand by and do nothing. And this is the 
unfortunate reality. The only thing I can tell you is that, as a human being, as a 
mensch, let alone as somebody dedicated to the rule of law, or as a lawyer, or a 
political scientist or as a policy maker, there is no substitute to each and every 
one of us being involved personally. You can’t say: “Well, I am going to count 
on somebody else doing a good job.” You simply have to think of yourself, a 
unique human being in the world, because it doesn’t really matter what the 
whole world does, you have to do what is right and what you think you should 
be doing. And that’s what has motivated me a lot of my life and so here I am. 

Dr. Mattar: Thank you Dr. Bassiouni for your thoughtful insights on international 
responses to some of our contemporary problems. I have a question for you 
that I have often been asked, and it relates to the fact that many of our interns 
are thinking about studying law after they finish their international relations 
and political science degrees. And these interns are asking: “Why law? Why 
the US? What is the link between the US and the institute in Siracusa, Italy?” 
Many of us would like to know more. I don’t want to take you to the very 
beginnings once more, but at least some insights on your work in Italy and in 
the US. How did you start in Italy? What is the connection? And if you have 
a word to our new generation here, the students who are considering studying 
law, what would you say?

Dr. Bassiouni: My first reaction is that I grew up with two grandfathers who were 
larger than life, and both of whom were lawyers, so I don’t really know if I had 
much choice about becoming a jurist—that was somewhat preordained from 
the day I was born. But I found that it was something that I wanted to do. As 
years go by, I realize more and more that the legal profession gives you, as an 
individual, the ability to do things which you couldn’t in any other profession. 
It is a profession in which you are free to make your own choices. If you are in 
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the military, you are not going to be able to make your own choices. Because 
somebody above you is going to tell you what to do. If you work in politics, 
you are subject to certain pressures. But in the legal profession, the only thing 
you are subject to is how much you are willing to put in of yourself, how much 
sacrifice are you willing to make, or how much money or how much fame do 
you want to achieve? That is your choice. If you want to dedicate a good part of 
your life as a lawyer to do influential things, that is the key: influential things. 
That is the most influential career that you can have. And it really does not 
matter what course you choose, but you have to be consistent and you have to 
stay with it. If you want to practice law in an economically deprived area and 
help the poor, that is a very valuable contribution. If you want to make a career 
and go into politics and become a cabinet member and make a difference, you 
can make that choice, too. Most of the time, people are somewhere in between, 
and they are sometimes able to accomplish small things, and sometimes big 
things. In the end, it’s not the size of what you do that counts, it’s the fact that 
you do something. 

Now, in the course of life, you also have to be entrepreneurial enough 
to foresee opportunities. Siracusa is, as Dr. Mattar was saying, probably the 
world’s largest training institute. In the 38 years that I have been directing it, 
we have trained—believe it or not—32,000 lawyers, prosecutors, and senior 
police officers from over 140 countries in the world. That’s an enormous 
amount. You can say, quantitatively out of 32,000 jurists, how many have you 
really reached? I don’t know. How many have made an impact? I can tell you 
that out of our various programs, we have had at least 20 chief justices of 
supreme courts in different countries. Were we able to have an impact, were 
we able to reach them, and were we able to communicate some things that 
would make a difference? If I can make an analogy. It’s something that you 
find both in the Talmud and in the Koran and it’s almost identical in both: “He, 
who saves one life, it is as if he saved all of humanity.” If you think about the 
symbolism of it—none of us, acting alone, will be able to save all of humanity, 
but if each one of us, one at a time, tries to save one human life—and by human 
life you could speak of one good deed, to speak of saving one person from one 
injustice, or redressing one injustice—then symbolically, it is as if you had 
done something that is at the level of all of humanity level. And I think that is 
what we, as lawyers can do.

Dr. Mattar: Can you share with us some insights regarding the Arab Charter on 
Human Rights? You talked about the great institute in Siracusa, Italy, and my 
understanding is that the idea of an Arab charter on human rights was born 
in Siracusa. The Arab Charter was adapted in 2004. Now it has entered into 
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force and a seven member committee was established to receive reports on the 
status of human rights in the Arab world. Two questions here, if I may. The 
first: how do you see the status of human rights in the Arab world? And the 
second, regarding the Charter itself, which as you know, does not establish an 
Arab court to look into injustices and does not allow for individual complaints. 
The only enforcement mechanism that was established under the Charter was 
the seven member committee. How do you see the effectiveness of the Charter 
in pushing an agenda for human rights in the Arab world? So, a question on 
the reality of human rights in the Arab world, and then another question on 
prospects for the future; if you think the Charter would help with the issue of 
human rights in the Arab world. 

Dr. Bassiouni: The answer to whether it will help? Eventually, it will. There is an 
old Arab proverb, which is also a Chinese proverb, that says that the longest 
journey starts with the first step. In the Arab world, we are just at the first steps 
of human rights. It’s a long journey, but at least, we are starting on that road. In 
the 1980’s, at the Siracusa Institute, I undertook a program to develop training 
courses on human rights for law professors—this started in 1981, and there 
was a single Arab University. Now, there are 22 Arab countries, and some 
of them—like Egypt, for example—have 17 law schools. And at that time, 
not even one of them was teaching human rights. So my focus was on how I 
could convince professors to start introducing human rights in their courses? 
I focused on professors of international law, as well as professors of criminal 
law. So I said: “I am going to start bringing these professors in, and have 
courses on topics of human rights, focused on specific examples like torture 
[by the way, at that time we did not have a convention against torture]. And I 
hoped that they would go back, and if nothing else, they could start teaching 
on these topics as part of their subjects. So, if they were teaching interrogation 
techniques, they would say: “well, you know, it’s a bad idea to torture.” That 
becomes the beginning. 

Well, to keep a long story short, we conducted these programs for the Arab 
world for 15 Arab countries. We trained over 1,100 law professors and judges 
from these countries, within a few years. And then when I felt that I had a 
constituency in front of me, I convened a conference in 1984 and said: “Why 
not have an Arab charter for human rights? Like the European convention, the 
Inter-American convention, the African charter.” I convened a large group of 
Arab jurists who were previously trained at the institute. Many of them had 
become cabinet members in their countries after that, deans of law schools, 
justices in supreme courts, and together we drafted the charter. It took until 
2004, when it was finally adopted. I was given the great privilege of being 
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invited to Tunis, to the summit of heads of state on the occasion of the adoption 
of the document. I was in the meeting room with all of the heads of the Arab 
states, but frankly, it was very anticlimactic, because it was adopted without 
any discussion. It was like an agenda item; they raised their hands and that was 
it. The chair said: “Adopted!” Then as soon as I was seated, they all turned 
around and shook my hand. I looked around and I said: “That’s all?” There 
were no fireworks. There was no flag waving. It was just adopted as an ordinary 
resolution. And it had taken twenty years to get through! 

Obviously, it was watered down. The political reality is that in the Arab 
world, there is no democracy, there is no freedom. Almost all of the regimes 
in the Arab world are corrupt political regimes. They are inefficient. They are 
exploitative, too. They have no respect for the rule of law. Some of them, the 
most dedicated ones like Egypt and Jordan for example, have significant codes 
of criminal law procedures. But when you look at the practice in reality, it will 
be different. When the difference is 10 percent, then it’s acceptable; 20 percent 
maybe. But when somehow the difference becomes 70 percent, then it’s no 
longer acceptable. In the Arab world, the law does not apply to those in power. 
And if they are not going to be controlled by their own national Constitution, by 
their own national laws, will they be controlled by an interregional instrument? 
The answer is probably not. If the local legal systems don’t work, if the local 
Supreme Court doesn’t work, if the local Constitutional Court doesn’t work, 
then maybe something at the interregional level will. It’s a question of how 
much noise you can make. Let me give you an example. One day, I had a 
seminar with a professor of international law from an Egyptian university 
called Mansoura. In the course seminar we dealt with the petition system to 
the United Nations, through what is called the “treaty body” mechanisms. The 
professor had developed a clinic, in which a group of his students would go 
out to the farms, especially to the places where the police who would go and 
randomly arrest people they claimed were members of the Muslim Brotherhood 
or similar organizations. The students would go out, speak to the people in these 
areas, and register their petitions to the government. Once, when I was visiting 
Mansoura University, the professor asked me to give him two hours of my time. 
I said okay and he took me to a village, where I met an old Egyptian woman, 
who didn’t know how to read or write. Her husband had died; she was in her 
sixties, and her oldest son, who was then in his forties, had been taken by the 
police in the early morning, on suspicion of having sympathies or involvement 
with the Muslim Brotherhood. So, the team of students, whom the professor 
had trained, had heard her story and helped her draft a letter to the United 
Nations international committee on civil and political rights, relating to the 
disappearance of her son. She signed the letter they prepared for her, and they 
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went back to their law school and sent the letter by mail. Three months later, a 
letter came back from the secretary of the commission. And the secretary of the 
commission, in that UN letter, says: “Dear Mrs. so and so, we received your 
complaint against Egypt on the specific disappearance of your son, and so on.” 
The students got the letter, ran to the farm, showed it to the woman, and the 
whole village started singing and dancing. The United Nations was now aware 
that this young fellow, totally unknown, from this small farm, was being the 
object of consideration by the United Nations! This was extraordinary! I went 
to see the woman. She had folded the letter and she was carrying it at all times 
in her bosom. Her son never materialized—the police probably killed him or 
he died under torture. But that piece of paper became the symbol of closure 
for his mother. She carried it with her. The son was gone, but she knew he was 
not gone in vain. The United Nations knew her son had been disappeared! 
This may be little consolation to some, but I can tell you for this mother it was 
something big. And I don’t know what this commission is going to do, but the 
fact that maybe the commission is going to investigate, maybe the commission 
is going to be sending letters to governments, maybe if governments know 
that somebody is watching over them, they will be more cautious. And if there 
are more investigations, maybe one person will be saved, and if you save one 
person, it’s as if you have saved all of humanity. 

Dr. Mattar: There is always hope! And now, I will open the floor for questions by 
our guests here, and our research associates. 

Max Von Berg (Research Associate at The Protection Project at The Johns 
Hopkins University School of Advanced International Studies): Thank you 
very much Dr. Bassiouni for these very inspiring insights into your story, and 
the story of human rights, especially in the Arab world. I was wondering, going 
back to some of your articles about the evolution of Jihad, and I would like to 
know your opinion on the differences among countries within the Arab world 
and outside of the Arab world in this regard. For example, how do the different 
interpretations of Islam deal with Jihad? Could we say that for example, that 
the Shiites are more revolutionary in their interpretation? Also, going back 
to the cause of human rights in the Middle East, do you think we, the West, 
should, or could have the opportunity to try to strengthen the cause of human 
rights in certain countries or for specific or certain people in those countries, 
working with people that would be perhaps more willing to advance the cause 
of human rights? Because, what I see as an observer, is that today many of the 
countries with which the West and especially the United States have the best 
relations, are often those countries that have very little respect for human rights 
in the Middle East. 
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Dr. Bassiouni: Well, there is a great deal involved in the question. What’s okay 
for the US is not okay for others. The US is very frequently engaged directly 
in human rights violations and international law violations, when it suits its 
political en economic interests. The US has also been able to get away with it. 
The US has historically supported the governments, starting for example with 
those in South America during the 1950’s and 1960’s, that engaged in human 
rights violations—there was no single dictatorial regime that violated human 
rights that the US did not support. We even went to the extent of the developing 
a school called the “School of the Americas,” where we trained people from 
the military and the police of these dictatorial regimes on how to torture people 
and how to make them disappear. You can’t get worse than that. And so it’s 
very difficult for the United States to be a credible voice in the realm of human 
rights, of freedom and democracy—as our foreign policy goals include—when 
we act in a very contrary manner. That is one of the problems. Europe may 
be in a better position, because Europe has sort of moved ahead at a much 
faster pace, particularly with the European Court of Human Rights (ECHR) 
making decisions that impact the different States and with States recognizing 
the decisions and enforcing them, and respecting the European Convention on 
Human Rights. 

Now, that’s a totally different issue from what you call the “nature of Jihad” 
and how it is observed. The history of Jihad is quite complex and very long. 
It’s a fourteen-century history. The bottom line is this: what Jihad has become 
today is a revolutionary doctrine. If you change some of the words of Bin 
Laden, it would be the same as what Che Guevara used to say in the 1950’s. 
It’s simply a revolutionary doctrine in which violence is used as a means of 
achieving its goals. That revolutionary doctrine is always based on some type 
of injustice. If you were the Taliban or you’re a simple farmer in Afghanistan, 
and somebody comes to you and says: “What do you think about our country 
being occupied by the Americans?” Wouldn’t the natural reaction be: “We have 
to fight against it now?” You find that it is very easy to radicalize people and 
to get them to resort to violence, if those people are living in injustice. Look at 
the Palestinian problem—no matter where your political sympathies may be—
do you think the life of the Palestinian people is a just one? They have a land, 
and then they don’t have a land. They are surrounded. They live a miserable 
life—in particular those in Gaza in a state of siege. Do these things justify the 
fact that there were people who were suicide bombers or similar? The question 
is: if you feel injustice, are you going to greet violence? 

When you look at the basis of all of these conflicts, you will find a 
revolutionary doctrine. Whether it is ideologically based as in the days of 
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Marxism, or it is religiously based as in the days of Jihad, this is not violence 
for the sake of violence. This is violence that reflects a reaction to injustice, as 
it is perceived by the victims of that injustice—which does not always mean 
that their perception is right, or that that the means are always right, but that’s 
where it all starts. And so the question becomes, in these cases, how do you 
respond? If you are going to respond with more violence, then you know that 
you are going to create more violence. I am continually amazed by the wisdom 
of what Ghandi once said. Someone spoke to him about an eye for an eye, and 
he responded: “If you are going to take out an eye for an eye, then the only 
thing you are going to create is a lot of blind people.” That’s what retaliation 
does. You can’t look at Jihad and try to understand it as a religious movement 
because it’s not a religious doctrine anymore. It’s a political doctrine and 
a revolutionary doctrine that is being used by all of those who, for right or 
wrong, are going to use this revolutionary doctrine to accomplish their goals. 
Again, I’m repeating myself, what is the response? Do you respond by force or 
do you respond by addressing the underlying cause of the wrong? My opinion 
is that all too often, our response, mainly the US and the Western world, has 
been the use of force. 

Dr. Mattar: Since we are talking about Islam and Jihad, we would like to know 
your personal opinion on the ongoing debate on Muslims building a mosque 
near Ground Zero. Are you for it? Are you against it? How do you view this 
debate? 

Dr. Bassiouni: As a lawyer, I am trained to look at the facts. And the facts are 
as follows. We have a small area in north Manhattan that is economically 
depressed. It is full of abandoned buildings, and it is in very dire condition. 
It is full of night clubs, strip clubs and bars. Somebody comes with a project 
and says: “I am going to buy this building. I am going to restore the building. 
I am going to have a community center, which will symbolize interfaith belief. 
There is going to be a swimming pool, a basketball court, a place of prayer 
for Christians, a place of prayer for Jews and a place of prayer for Muslims.” 
Where is it located? Two and a half blocks away from Ground Zero. Can you 
see Ground Zero from it? No, you can’t. Can Ground Zero see you? No, it 
can’t. Is it going to look like a Mosque? The answer is no. It’s going to be a 
building like any other building. What is the problem? Desecration of hallowed 
ground? What desecration? Of what holy ground? There were 60 Muslims who 
were killed on 9/11. Don’t they count? Why wouldn’t we consider Muslims 
who have been killed on the location equally? Why? And, what is even more 
extraordinary is that this building is presently being used and has been used 
for the last two years as a mosque. This is all an artificial campaign, conducted 
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by a few Islamophobic people. Some of them have been involved in an 
Islamophobic campaign since 9/11. They are joined by political opportunists 
and people who are racist. And it’s an absolute shame for something like this 
to happen in the United States. Fortunately there are a lot of good people, 
religious people, religious institutions that stood up against it. It shows the 
better side of America. 

So to me, there is no controversy. This is a first amendment right, this is not 
desecrating or insulting or hurting anybody’s feelings. This is two and a half 
blocks away from Ground Zero; these are two and a half blocks that are full of 
buildings. Nothing is in view of Ground Zero and vice-versa. You know, this 
is a tempest in a teapot, and I think that the President should think in decisive 
leadership and say, you know enough is enough of this nonsense. 

Dr. Mattar: If I may, let’s shift the focus from Islam to the ICC, and we all 
recognize your great work on the ICC. We have a question from one of our 
associates on the ICC. 

Kim McPail (Research Associate): Good afternoon, Dr. Bassiouni. Thank you 
very much for this interview today. I am studying political science at the 
University of San Diego and my question is in regards to the ICC. Often, crimes 
against women, such as rape or sexual slavery, are ignored on the national 
level. How has the ICC been able to address these crimes when a national 
government does not recognize and record such crimes?

Dr. Bassiouni: Well, you know, rape at the national level is unfortunately an 
underreported crime in almost every society. There are a variety of social, 
psychological and criminological studies that tell us why this is the case. 
There have been numerous efforts to redress that situation, but frankly not 
with a great deal of success. And my answer is that we will never be able to 
achieve a solution in this area until we address the issue of gender inequality 
as whole. We still live in a world where we have a male dominated society. 
Suffice it to look at the situation of prostitution and trafficking in the world. 
We have that situation because we have a demand for it. Who is creating the 
demand? Men. Why aren’t we doing anything about it? Why do we criminalize 
the woman who is a prostitute and not the man who is the client? Why do we 
criminalize the woman as a trafficked person and we don’t criminalize the 
men who are creating the demand for her? Well in the last few years, more 
and more governments have passed laws to comply with the Palermo Protocol 
on Trafficking (United Nations Protocol to Prevent, Suppress and Punishing 
Trafficking in Persons). But how much resources have been allocated for 
enforcement? You talk to a chief of police and ask, “What is the number of 



259The Protection Project Journal of Human Rights and Civil Society

police officers that you have? How many of those officers are out on the street 
to look out for for trafficked persons?” And you will find that, very practically, 
at the policy level, law enforcement is simply not allocating their resources, 
because they don’t have the resources. They would rather allocate the resources 
to burglaries and murders, and in most cities, they would rather allocate their 
resources to traffic control, because traffic control brings in money. In the city 
of Chicago, every year brings in 250 million dollars in traffic citations. So, if 
you are the chief of police, why would you divert people from citations that 
bring money to the city, to go and enforce laws of the sort, when women are 
not in power in the society and men are? So, you are not going to be able to 
deal with the symptom unless you deal with the cause. 

Leah Christopher (Research Associate): Good afternoon, Dr. Bassiouni. My 
question pertains to your article, “Searching for Peace and Achieving Justice: 
The Need for Accountability.” Near the end of the article, you discuss the 
philosophical points to consider when distinguishing humanitarian law. You 
stated that human nature has a darker side and evil can emerge on its own 
without external inducement and that the more gullible society is, the more 
likely it is to be induced by false beliefs, which procures this violent darker 
side. Do you believe that the more desperate the society, the more likely people 
are to be less civil, or to be more likely to develop irrational beliefs in terms of 
society and religion? 

Dr. Bassiouni: The answer is yes. In my own experience, having personally been 
in a war, in the Egyptian army in the 1956 Suez War, I was wounded in combat, 
so I have been in action and I know what it looks like. My two years during 
the war in the former Yugoslavia, and the six, seven years now working in 
Afghanistan and Iraq—having been in these two countries just few months 
after the US troops landed there—I have seen situations in which the worst in 
human nature comes out, but also situations in which the best in human nature 
comes out. It is quite astonishing that the veneer of civilization—and I assure 
you that what we consider civilization is just a, very thin veneer—comes off 
immediately in situations of war. People who saw the riots in 1967, 1968 in 
this country, in Chicago and Detroit and other cities, would tell you how fast 
a neighborhood will degenerate into total chaos. People who would otherwise 
stand in line to get on the bus would turn around and throw a Molotov cocktail 
into a store and burn it down. And It is just amazing how fast the transformation 
occurs, and how you immediately get down to the core of who that human 
being is. You find out if that human being is good or bad. 
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Now, I don’t believe in pre-determination. I believe that we are who we 
are because we are made in our experiences or are shaped by our experiences. 
So I ask myself, what makes somebody who is in the midst of a war situation, 
share their last piece of bread with a stranger, or kill a stranger or take that 
stranger’s piece of bread? What makes the difference? And I think that it 
has to do with how we educate people, how people are brought up in their 
families, how they are educated in their schools. Just reflect for a minute: how 
much of their national budgets do governments around the world spend on 
education in relationship to, say, defense? You will find that most governments 
spend between 30 and 50 percent of their gross national budget on defense 
and anywhere between 3 to 5 percent on education. So what sort of educated 
human being are we creating? Then you say, well, okay, let me look at that 
three-percent budget for education. How much of that is for the humanities? 
How much am I spending to help fashion that human being, remind that human 
being of his or her connection to the history of human kind, to connect that 
person with great thoughts, whether it be the Greeks’ or those of others? And 
you will find that we have probably less than .05 to 1 percent on the educational 
budgets going to the study of humanities. It’s only those who go to private 
schools who can afford some of that. 

And so, you should ask the question—well, year after year, generation after 
generation, if we keep on producing human beings with the only goal that they 
go out and work on production lines to be better producers—like Henry Ford 
used to put people on the production line in order to produce bigger and better 
cars at a cheaper cost—if that is the kind of human being we are producing, 
why are we surprised that we find this atavistic reaction? We get what we 
educate, what we create. We get the types of human beings we make. We are 
not spending our money on educating people to become better human beings. 

This is one of the problems that I see in trying to connect the unfortunate 
situations in conflict. In fact, you would be surprised—you could be in the 
midst of a tragic situation, and find next to you a farm girl or farm boy who 
doesn’t know how to read or write, but for some particular reason their values 
are the right ones and they are decent human beings, whereas the most educated 
person will only think of exploiting you. This is a very basic, simple problem. 
These are not complicated issues. But the problem is that we have political 
systems which we call democracies, which are not really democracies. They 
are party-ocracies, they’re plutocracies, they’re anything but a real democracy; 
they represent interests, and these interests have nothing to do with the pursuit 
of human values.
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Dr. Mattar: Professor Cherif Bassiouni, thank you so much for these insightful 
reflections on such a wide variety of issues: the United Nations, Jihad, Islam, 
human trafficking, the ICC, human rights, human rights education, Ghandi, 
and even Henry Ford. So on behalf of The Protection Project here at The Johns 
Hopkins University School of Advanced International Studies, I would like 
to thank you for such a great lesson, a learning lesson that lasted one hour, 
nineteen minutes, and forty-eight seconds. Thank you so much, and all the best 
with the very good work that you have been doing all these years. Thank you. 

Dr. Bassiouni: Thank you, and thank you all for this conversation. Even though 
we are not able to see each other, I hope that our hearts and our feelings, and 
our minds have been connected. 
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Book review

Theology and the Boundary Discourse of 
Human Rights by Ethna Regan 

Manuel Reus SJ*

The energy for this book comes from the author’s experience working with 
street children in Trinidad and Samoa. Regan tries to fill what she perceives to 
be a gap in the theological literature by linking human rights with theology. This 
is not a book of moral theology, but rather of fundamental theology. She enters 
into a dialogue about the language of human rights with several theological 
methods of different theological schools. Regan has several aims in this book; to 
engage theological thought with a concern for human rights, to build a theological 
discourse which will allow one to relate eudaimonia (human flourishing) with a 
deontological ethic. She wants to overcome the gap between theory and praxis. 
Regan seeks to bring together an individualistic understanding on human rights 
with a more communitarian outlook, which she sees as intrinsic to them. And last, 
but not least, she dialogues with several theological traditions: the social teaching 
of the Roman Catholic Church, Liberation Theology, Political Theology and 
Postliberal Theology.

Regan is aware of the weakness of the fragile consensus negotiated in the 
Universal Declaration of Human Rights. The weakness does not concern so much 
its philosophical foundation, but rather the prospects of its implementation. Regan 
traces the history of the Roman Catholic Church’s coming to recognize human 
rights, and here the documents Gaudium et Spes (The Pastoral Constitution on the 
Church in the Modern World) and Dignitatis Humanae (Declaration on Religious 
Freedom) of the Second Vatican Council are very relevant. She goes through 
the teaching of Popes John Paul II and Benedict XVI. She presents secular and 
religious thought on human rights not only as being complementary, but also as 
being a challenge to one another. This is a “boundary discourse”.

Regan studies several theological schools which do not deal directly with human 
rights: the thought of Rahner, Metz, Liberation Theology and the new traditionalists 
(Radical Orthodoxy and Postliberal Theology). She places the doctrine of Imago 
Dei (the human being in “the image of God”) at the center of the theology of the 

* Woodstock Theological Center, Georgetown University, professor of political science at the University of 
Deusto in Bilbao . 
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human rights, which she interprets both indicatively and imperatively. Humans are 
free, as God is free. She begins with Rahner and his anthropological turn: God is 
in human experience. Rahner develops the idea of the human capacity for God, the 
graced character of the reality of a human being. This reality is both ontological 
and ethical. Rahner has not taken sufficient account of human suffering, Regan 
believes, but with his anthropological turn it is possible to develop a theological 
discourse about human rights.

In Chapter three, Regan deals with the corrections Metz brought to the theology 
of his teacher Rahner. Metz recovers historical memory, narrative and solidarity 
as theological keys. This allows us to make a theological discourse which has 
taken into account the suffering reality of the people and the memory of it. This 
memory is a dangerous memory, linked to memory of Jesus Christ. We realize that 
our death is not more important than that of others. That dangerous memory of the 
Crucified one allows us to be in solidarity with the suffering and the dead. It would 
perhaps have helped to study the development of the thought of Metz in the work 
of Helmut Peukert.

Regan approaches the relationship between Liberation Theology and human 
rights. Liberation Theology supposes a correction to European theology. It is a 
theology in a context of suffering and poverty. Regan’s approach is to Liberation 
Theology is accurate, balanced, critical and realistic. She knows very well the 
self-criticism, the methods, the debates, the reductionisms, and the important 
contributions of this theology. At the beginning of the history of the theology of 
liberation there was a rejection of human rights discourse. It was thought to be a 
bourgeois ethic of the self-interested middle class. Later on there developed a more 
engaged critique of human rights discourse. At the end they began a theological 
and practical engagement with human rights. The preferential option for the poor, 
experience, context and reality become important.

Regan ends her book with a discussion of so-called Postliberal Theology and 
the new traditionalism: Milbank, Hauerwas and Bell. She sees in them a disdain 
for the secular, including human rights and liberal democracy. She criticizes their 
preference of theological politics, which centers on the life of the Church, over 
a political theology, which would bring theological reflection into the polis; and 
their impatience with the provisional compromises of capitalistic, militaristic 
statecraft in favor of the purity of the gospel lived within the Christian community. 
In the thought of Milbank she recognizes his platonic participation in the ideas. 
Milbank wants to liberate the theology from its subservience to secular thought, 
yet Regan maintains the importance of participating in the public discourse on 
human rights and sees possibilities that the new traditionalists would discount. 
Though Hauerwas is not like Milbank in his rejection of liberal thought, Regan 
observes in his thought the danger of a dualist idea of Church. 
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Regan’s discourse is dialectical, in that she attempts to dialogue with different 
theological schools. That is a very positive aspect of this work, since in theology 
nowadays there seems to be very little dialogue, especially between liberal and 
postliberal theologians. The book does not situate human rights simply within 
moral theology, nor does it seek to elaborate a theological basis for human 
rights discourse. Rather it brings into dialogue several thinkers who do not 
fit naturally into that discourse. One would like to have seen, perhaps, a fuller 
treatment of human rights within the Church, yet Regan’s book is still an important  
theological work.
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Bibliography on Peace Studies 2000-2010

Introduction
The following bibliography is a comprehensive compilation of literature 

exploring issues in peace studies, from conflict and conflict resolution, to 
the economics of war and the role of military in humanitarian missions. This 
bibliography seeks to provide a brief outline of recent books published in the field 
of peace studies. The books vary in perspective from scholarly investigations, to 
theoretical queries, and nongovernmental publications. Through these books The 
Protection Project endeavors to expand the resources available to those scholars 
using this bibliography as a key resource to assist their academic research. 
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