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I am delighted to be here at Michigan Law School. Allow me first to congratulate Professor Bridgette Carr on establishing the first legal clinic for victims of human trafficking. Professor Carr helped us establish a similar clinic in Alexandria Law School Egypt. 

And Egypt as you all know is facing massive problems as I speak to you today, including political, social, and economic crises. However, for the purpose of this symposium, I have to say that Egypt also faces a tremendous labor trafficking problem. 

Children, between the ages of 6 and 15, about 2.5 million of them, working harvesting cotton earn $ 1.8 per day while men earn $ 1.63 per day and women earn $ 1.36 per day. No wonder, people are rioting, and when the government was asked to determine a minimum wage, they said, well, $ 79 a month is enough.  
Internally, street children, child labor, child begging, and domestic service are issues of concern and transnationally, Egyptians working abroad may be subject to exploitation, especially in Gulf States. 
And all over the Gulf States and the Middle East, foreign labor is dominant. 

· Foreign migrant workers make up 95 % of the United Arab Emirates workforce. 
· 7 million foreign migrant workers work in Saudi Arabia, a population of 25 million. 
· 94 % of the workforce in Qatar is non-Qatari.

· 1 million foreigners work in Libya, a population of 6 million.
So, if you ask me about some of the best practices in combating labor trafficking and abuse of domestic workers in countries of the Middle East, I can point out three:

(1) Designing by-laws governing the work of recruitment agencies by strengthening licensing requirements and monitoring and enforcement mechanisms as it is the case in Jordan. 
This is really important especially since the ILO Convention No. 181 on Private Employment Agencies of 1997 was born dead. The Convention prohibits private employment agencies charging any fees to workers and to avoid child labor and observe minimum wages and so on. Unfortunately, only 23 countries have ratified the Convention, none from the Middle East. 

We have the same problem with the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. The Convention was adopted in 1990. It took us 13 years to have 20 instruments of ratification for it to enter into force and nonetheless, and we only have 44 parties to the Convention, none from the Gulf States.

We have the same problem with the ILO Convention No. 177 regarding home work of 1996. Again, good intentions but only 7 ratifications and none from an Arab country. 

My understanding is that the ILO is currently looking into drafting a Convention on the rights of domestic workers. 

(2) Enacting regulations to protect foreign domestic workers as it is the case in Syria and now in Saudi Arabia. As you all know, labor law does not apply to domestic work or temporary work or agricultural work. So, domestic workers fall outside the protection of the domestic law. 

(3) Abolishing the system of kafalah in Bahrain, Qatar, and Kuwait. So, foreign workers may move from one job to another without the need to obtain approval of their employer and the travel documents are not withheld so they can have freedom of movement. 
If you ask me, what do I think, I would say, abolish the whole thing that is called domestic work. Let us not keep a slave in a place where his place of work is his place of residency. 

Because of time limitations, let me share with you some of my thoughts on recent developments in the area of labor trafficking on the international, U.S., and national levels. 

For now, let me start with the United States. 

The Trafficking Victims Protection Act was amended requiring the Department of Labor to identify goods that are produced by child labor
 or forced labor
 and according to the initial list that was published in 2009, a list of 122 goods from 58 countries were identified:
· More goods were found to be made with child labor than with forced labor;

· By sector, agricultural crops comprised the largest category followed by manufactured goods and mined goods;

· The most common goods listed are cotton, sugar cane, tobacco, coffee, rice, and cocoa in agriculture; bricks, garments, carpets, and footwear in manufacture; and gold and coal in mined goods. 
In the second report of 2010, 128 goods from 70 countries were believed to be produced by child labor or forced labor or both in violation of international standards. 
Another very significant change in the U.S. trafficking law is to tell the customer not to buy any of these goods. I am referring here to TVPA 2008 which provides that:

Partnerships between the United States Government and private entities (including foundations, universities, corporations, community-based organizations, and other nongovernmental organizations) (shall) ensure that—

(i) United States citizens do not use any item, product, or material produced or extracted with the use of labor from victims of severe forms of trafficking; and 

(ii) such entities do not contribute to trafficking in persons involving sexual exploitation.
Similarly, U.S. State law calls upon sellers and manufacturers to declare the source of their products free from slavery and human trafficking. 
I am referring here to the California Transparency in Supply Chains Act of 2010, which beginning January 1, 2012, requires retail sellers and manufacturers doing business in the state to disclose their efforts to eradicate slavery and human trafficking from their direct supply chains for tangible goods offered for sale, as specified. That provision does not apply to a retail seller or manufacturer having less than $100,000,000 in annual worldwide gross receipts. 

Sec. 2 states:

(i) Absent publicly available disclosures, consumers are at a disadvantage in being able to distinguish companies on the merits of their efforts to supply products free from the taint of slavery and trafficking. Consumers are at a disadvantage in being able to force the eradication of slavery and trafficking by way of their purchasing decisions.

(j) It is the policy of this state to ensure large retailers and manufacturers provide consumers with information regarding their efforts to eradicate slavery and human trafficking from their supply chains, to educate consumers on how to purchase goods produced by companies that responsibly manage their supply chains, and, thereby, to improve the lives of victims of slavery and human trafficking.

  Sec. 3 adds Section 1714.43 (a) (1) to the Civil Code, to read:

Every retail seller and manufacturer doing business in this state and having annual worldwide gross receipts that exceed one hundred million dollars ($100,000,000) shall disclose, as set forth in subdivision (c), its efforts to eradicate slavery and human trafficking from its direct supply chain for tangible goods offered for sale.
So, we are talking about the role of businesses and of the consumer. 

Let me say a few words about developments regarding both on the regional and international level. 

I like the position taken by the Council of Europe in the Trafficking Convention (2005) calling upon States to consider prosecuting the consumer. 

I am referring here to Article 19:
Each Party shall consider adopting such legislative and other measures as may be necessary to establish as criminal offences under its internal law, the use of services which are the object of exploitation as referred to in Article 4 paragraph a of this Convention, with the knowledge that the person is a victim of trafficking in human beings.

The Explanatory Report makes it clear that this applies to labor and services as well. It explicitly states: 

The provision targets the client whether of a victim of trafficking for sexual exploitation or of a victim of forced labour or services, slavery or practices similar to slavery, servitude or organ removal. (231)

It could, for example, be made a criminal offence, under this provision, for the owner of a business to knowingly use trafficked workers made available by the trafficker. In such a case the business owner could not be treated as criminally liable under Article 18 – not having him/herself recruited the victims of the trafficking (the culprit is the trafficker) and not having him/herself used any of the means referred to in the definition of trafficking – but would be guilty of a criminal offence under Article 19. (232)
To be liable for punishment under Article 19, a person using the services of a trafficking victim must do so “in the knowledge that the person is a victim of trafficking in human beings”. In other words the user must be aware that the person is a trafficking victim and cannot be penalised if unaware of it. … However, the difficulty of finding evidence is not necessarily a conclusive argument for not treating a given type of conduct as a criminal offence. (234)

The evidence problem is sometimes overcome – without injury to the principle of presumption of innocence – by inferring the perpetrator’s intention from the factual circumstances. (235)

… it was considered that this provision should encourage Parties to adopt the measure, without making it a binding provision. (236)
As far as liability of businesses is concerned let me refer to the recent report published by the United Nations Special Representative on the issue of human rights and transnational corporations and other business enterprises, John Ruggie, proposing a three part framework namely protect, respect, and remedy. 
The Framework rests on three pillars: the State duty to protect against human rights abuses by third parties, including business, through appropriate policies, regulation, and adjudication; the corporate responsibility to respect human rights, which means to act with due diligence to avoid infringing on the rights of others and to address adverse impacts that occur; and greater access for victims to effective remedy, judicial and non-judicial. (11)

The Guiding Principles’ normative contribution lies not in the creation of new international law obligations but in elaborating the implications of existing standards and practices for States and businesses; integrating them within a single, coherent and comprehensive template; and identifying where the current regime falls short and how it should be improved. (13)
These guiding principles, although they do not create international legal obligations, they interpret the existing standards and practices for states and businesses. 

· The state has a duty to protect against human rights abuses by third parties including businesses through regulation, adjudication, and so on. 

· A corporation has a corporate social responsibility to respect human rights and to avoid infringing on the rights of others.

· And a victim should have effective remedies whether judicial or non-judicial. 

This modest approach, if I may, is realistic since it is very hard to hold a corporation liable under international law as international law is addressed to the state. Also, national cases prove that corporations are very hard to hold legally responsible as they will usually resort to settlement to avoid any harm to their reputation.

Corporations are involved in illegal or illicit corporate practices: 
For example, McDonald’s “Happy Meal” toys were found to be made by Vietnamese teenagers who were forced to work 12 hours a day without overtime, not being allowed sick days, and being fined for any mistakes. 
Victoria’s Secret had production facilities in Jordan where Bangladeshi and Sri Lankan employees worked 14 to 15 hours a day, seven days a week, receiving on average one day off every three or four months. 

The legal status of a corporation under international law is not as clear.

The preamble to the Universal Declaration of Human Rights states that “every individual and every organ of society… shall strive by teaching and education to promote respect for those rights and freedoms and… secure their universal and effective recognition and observance.”

The question is whether or not obligations can be imposed on a legal person. 

First, one may argue that business is one of the other elements of civil society that a state must cooperate with under Articles 6 and 9 of the U.N. Protocol on Trafficking. 

Article 10 of the U.N. Convention against Transnational Organized Crime establishes for the first time this possibility providing that … “(e)ach State Party shall adopt such measures as may be necessary, consistent with its legal principles, to establish the liability of legal persons for participation in serious crimes…, the liability of the legal persons may be criminal, civil or administrative… (and) shall be without prejudice to the criminal liability of the natural persons who have committed the offences.”  
Similarly, Article 12 of the U.N. Convention against Corruption covers the private sector by stating that state parties shall take measures to prevent corruption involving the private sector by “promoting the development of standards and procedures designed to safeguard the integrity of relevant private entities, including codes of conduct for the correct, honourable, and proper performance of the activities of business…”  
The ILO Convention No. 181 on Private Employment Agencies recognizes the role which private employment agencies may play in a well-functioning labor market and recalls “the need to protect workers against abuses.”
However, non-binding standards which are voluntary in nature are better received by corporations than instruments of compulsory compliance.
We will be holding a conference in Beirut, Lebanon on May 4-5 on codes of conduct. 

Of course, the other problem is jurisdiction. These multinational corporations conduct business in more than one country – and that is why the TVPA was amended applying the law on extraterritorial basis:
In 2000, the TVPA did not explicitly provide for the principle of extraterritoriality. 

In John Roe I v. Bridgestone Corp, the plaintiffs were workers who tapped rubber trees on the Bridgestone rubber plantation in Liberia. The court concluded that “[t]he Thirteenth Amendment bans slavery and involuntary servitude only ‘within the United States, or any place subject to their jurisdiction.’ By its terms, that language does not appear to reach activity in other countries.”
In 2005, the TVPA was amended to include an extraterritorial application in cases involving civilian employees of the U.S. in a foreign country. Section 2371 of the act provides:
Whoever, while employed by or accompanying the federal government outside the United States, engages in conduct outside the United States, that would constitute any offense under this title if the conduct has been engaged in within the United States or within the special maritime and territorial jurisdiction of the United States should be punished as provided for that offense. 

Consequently, the TVPRA 2005 expanded U.S. criminal jurisdiction for offenses committed by U.S. government personnel and contractors in a foreign country in cases in which they are involved in trafficking in persons activities. 

In 2008 Congress decided to apply the Act on an extraterritorial basis for all of the crimes that are covered under the Act. 
Sec. 223 (a) specifies that “the courts of the United States have extra-territorial jurisdiction over any offense (or any attempt or conspiracy to commit an offense) under section 1581, 1583, 1584, 1589, 1590, or 1591 if-- (1) an alleged offender is a national of the United States or an alien lawfully admitted for permanent residence (as those terms are defined in section 101 of the Immigration and Nationality Act (8 U.S.C. 1101)); or (2) an alleged offender is present in the United States, irrespective of the nationality of the alleged offender.” 
The other problem is diplomatic immunity.
In United States v. Djoumessi, the court rejected the defendant’s argument that the victim’s labor was voluntary because the conditions were better than those she would have encountered in her own country.
In Sabbithi v. Waleed KH N.S. Al Saleh (2009) the court held that “hiring household help is incidental to the daily life of a diplomat and therefore not commercial for the purposes of the exception to the Vienna Convention.”   The court thus concluded that “the TVPA does not override diplomatic immunity.”
Trafficking for the purpose of domestic service was one of the offenses that Congress intended to reach by enacting section 1589. As stated in the House Conference Report:

(I)t is intended that prosecutors will be able to bring more cases in which individuals have been trafficked into domestic service, an increasingly common occurrence, not only where such victims are kept in service through overt beatings, but also where the traffickers use more subtle means designed to cause their victims to believe that serious harm will result to themselves or others if they leave. 

To avoid the difficulty of prosecuting a diplomat, the TVPRA 2008 resorts to a preventative measure, namely, limiting the issuance of A-# and G-5 visas. The Act provides in § 203 (a) (2) that: 

(T)he Secretary shall suspend, for such period as the Secretary determines necessary, the issuance of A-3 visas or G-5 visas to applicants seeking to work for officials of a diplomatic mission or an international organization, if the Secretary determines that there is credible evidence that 1 or more employees of such mission or international organization have abused or exploited 1 or more nonimmigrants holding an A-3 visa or a G-5 visa, and that the diplomatic mission or international organization tolerated such actions. 
Well, I think my time is up; I will shut up and let somebody else sing. 

� “Child labor’’ under international standards means all work performed by a person below the age of 15. it also includes all work performed by a person below the age of 18 in the following practices: (A) All forms of slavery or practices similar to slavery, such as the sale or trafficking of children, debt bondage and serfdom, or forced or compulsory labor, including forced or compulsory recruitment of children for use in armed conflict; (B) the use, procuring, or offering of a child for prostitution, for the production of pornography or for pornographic purposes; (C) the use, procuring, or offering of a child for illicit activities in particular for the production and trafficking of drugs; and (D) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety, or morals of children. The work referred to in subparagraph (D) is determined by the laws, regulations, or competent authority of the country involved.


� “Forced labor’’ under international standards means all work or service which is exacted from any person under the menace of any penalty for its nonperformance and for which the worker does not offer himself voluntarily, and includes indentured labor. ‘‘Forced labor’’ includes work provided or obtained by force, fraud, or coercion, including: (1) By threats of serious harm to, or physical restraint against any person; (2) by means of any scheme, plan, or pattern intended to cause the person to believe that, if the person did not perform such labor or services, that person or another person would suffer serious harm or physical restraint; or (3) by means of the abuse or threatened abuse of law or the legal process.
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