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Welcome to this workshop on “Comparative Case Studies in Divorce Law: Enhancing Access to Justice for Women and Advancing Legal Reform”.
On behalf of The Protection Project at The Johns Hopkins University, School of Advanced International Studies I would like to recognize this distinguished group of scholars who are joining us today and tomorrow for a discussion of a model Law on Child Protection.

Too many special guests from twelve countries:

(1) U.A.E., (2) Jordan, (3) Germany, (4) Italy, (5) The Netherlands, (6) Lebanon, (7) Sweden, (8) Malta, (9) Egypt, (10) Iran, (11) Turkey, (12) USA

And a very special delegation from Iran, Mofid University muslim scholars who no doubt will enrich the workshop as always, professors Mostafa, Habibi, Ghorbannia, and Rahai.
I also like to recognize the distinguished professors from Yeditepe University, here at Istanbul, especially Assistant Professor, Marina Elefante, who for almost five years or so was a member of the TPP Team, and a friend of Anna Koppel.

This is one of a series of conferences on comparative law; before, we covered damages in contract and tort cases, comparative models of constitutionalism and judicial review, competition law and right to inheritance.

Just recently, I was in Rome, Italy where I had a meeting with Mr. José, the Secretary General of UNIDROIT, The Rome Institute for the Unification of Private Law, and I proposed to him to hold a comparative law conference on “legal reform through unification & harmonization of the law: The UNIDROIT Model”. During the meeting we discussed comparative law, the UNIDROIT & human rights, Islamic law, common law, civil law in contract law, model laws, etc. September 17-18 2012 is the proposed time for the hosting of the conference.

In May 14-15 2012, the Protection Project will also host a conference on mixed jurisdictions in Malta which is a mixed jurisdiction. We want to know more about South Africa, Scotland, Quebec, Louisiana, and these mixed models of comparative law. 

But for now our issue is the unhappy ending of marriage: divorce. 

There are a number of general trends that one may observe in the comparative law of divorce. One is that divorce is legal. Almost every legal system allows divorce.

· Even under Islam divorce is legal although it is not permissible, it is reprehensible; the most reprehensible act in the eyes of God is divorce.
· Italy did not legalize divorce in modern time until 1970, and now it allows divorce only after three years from legal separation. Brazil legalized divorce in 1978, and Canada in 1960.
· The only legal system that does not permit divorce is that of Malta, which is a heavily Roman Catholic country. In Malta, the only method of dissolving a marriage is marriage annulment. Judicial separation is available through the court for fault grounds if the marriage is of at least of four years. However such a judicial decree does not afford the right to remarry.

· The Philippines also does not allow legal divorce- at least until 2005. It only allows annulment of marriage.
A second trend is that we are witnessing a liberalization of divorce law in most of the countries of Western Europe and the United States, where we are going from primarily permitting the termination of marriage only for serious fault grounds to the recognition or expansion of non-fault grounds & the expansion of divorce by mutual consent. 
· Spain has enacted the most liberal divorce law in Europe. In 2005, the Spanish Civil Code was amended to abolish pre-divorce judicial separation and to eliminate all aspects of the fault system. Spain, now permits spouses to seek a divorce unilaterally without allegation of any ground whatsoever, and requires no period of separation or reflection.
· Another liberal law is that of Sweden. Although the law requires a mandatory 6 month reconsideration period prior to entering a decree if the spouses have a child under the age of 16 or if only one spouse requests the divorce, judges are not allowed to inquire into the reasons of divorce. If the parties to a marriage desire to withdraw from marriage they should be entitled to do so since marriage is a voluntary union. This is what is called “Divorce on Demand”, in the sense that each of the spouses is entitled to a divorce by law, irrespective of the objection of the other spouse. Courts will hence grant divorce automatically without inquiring into the reason for divorce. 
· The same trend is dominant in the United States where one third of the states have completely eliminated fault grounds for the termination of a marriage. In these states you may have a divorce in a case of “irreconcilable differences” or “irretrievable breakdown” or by “mutual consent” or through “judicial separation,” Furthermore, some of these states are community property jurisdictions, where assets will be divided equally between the spouses. 

· In China, divorce law moves in a different direction than that of the United States and Western Europe by requiring fault. The 2001 amendment to the 1980 Marriage law talks about domestic violence, desertion, drug addiction, cohabitation with a third party. You all are familiar with the Chinese model of inheritance, the behavior model of inheritance, based on a certain concept of the family, not inheritance by will, not inheritance by law.

The third trend is that access to divorce for women is still difficult in some countries.

· In China, for example, obtaining divorce still can be difficult.
· In the Islamic legal system, a husband has the right to unilateral divorce, which the wife does not have. She has to go to court, she has to show a fault on the part of the husband, such as the sexual impotence of the husband or his failure to honor his obligations of maintenance. This is why many Muslim countries made reservations to article 16 of CEDAW which calls for equality in the dissolution of marriage as one of the principles of International family law. These principles are:
· Right to marry 
· Consent to marriage 

· Equality in marriage
· Equality in the dissolution of marriage

· The same in India, which is the country with the lowest rate of divorce (1.1), with Sweden (54.9) and the US (54.8) being the two countries with the highest rates. In India- where arranged marriage is a norm, the man is the one making decisions on marriage. Of course, the issue here is also the family, as the main unit of the society, it is not the individual.
· The same occurs under Jewish Law, according to which the husband is the one who delivers the GET to the wife. In the absence of such delivery, the wife is still considered married and may not re-marry. Otherwise, her new marriage will be considered an act of adultery.  
· Christianity, treats divorce negatively “Let not the wife depart from her husband.” “Let not the husband put away his wife”. 

· As mentioned, under Sharia, divorce is legal but reprehensible. 

To conclude, the scope of this workshop is therefore to analyze cases of transnational divorce, where the two parties belong to different countries and cases of religious divorce, where religion is incorporated in the divorce law. 
In this regard, one more issue needs to be addressed: that of the classification of divorce law. Since the traditional classification of common law, civil law, Islamic law does not apply to divorce law, another alternative classification may be that between (1) Common law [England, US], (2) Canon law [Italy, Ireland],  (3) Germanic law [Germany, Switzerland, Austria], (4) Napoleonic law [France, Belgium, & the Netherlands] and (5)Scandinavian law [Denmark, Finland, Norway & Sweden]. 
I nonetheless leave it up to the distinguished speakers to decide which classification to choose. 
I wish you all a good and productive workshop. 

Thank you. 
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