
The Concept of Good Faith: A Panel Discussion on Judaic Law, 

American Law and Sharia 

 

Congregation Har Tzeon – Agudath-Achim 

Silver Spring, Maryland 

 

October 13, 2013 

 

Remarks by Dr. Mohamed Y. Mattar 
 

 

 

I am delighted to be here. 

 

Allow me first to thank Professor Guttman for organizing this special panel. To me 

it is very special in several ways. 

 

First, it is taking place on a Sunday. So I had to convince my Human Rights 

Education Specialist, Jennifer Litvak, that Sunday is a working day at The 

Protection Project. 

 

Second, it is taking place in a synagogue. Last time I had a rabbi on a panel was at 

The Protection Project where we discussed the role of religion in combatting 

human trafficking. 

 

I made the case that if Muslims and Jews do not eat pork, they should not consume 

any goods that are manufactured through forced labor, child labor of labor 

trafficking. We call this reason by analogy. 

 

In the last report of the Department of Labor, the reference was made to 134 

products that are manufactured in 74 countries through forced labor and child 

labor. 

 

That brings me to the topic of this panel: when a contract that you and I executed 

may be subject to "revision" or "adaptation" because of "a value" that we want to 

preserve. 

 



This value can be human rights. And that is why the UNIDROIT Principles of 

International Commercial Contracts of 2010 makes a reference to the Universal 

Declaration of Human Rights. 

 

And make the Contract illegal, invalid, if A & B enter into a contract that B will 

employ child labor in its performance. 

 

But this value may be "fairness". Under the UNIDROIT, 3.2.7, Gross Disparity 

may allow a judge to interfere and change a contract, or adapt the contract, in cases 

of "excessive advantage" or "unfair advantage".  

 

I am organizing a conference on the UNIDROIT and the Civil Codes in Oman on 

March 23 and 24, a Sunday and a Monday on that particular topic. So mark your 

calendar, I would be very happy to host you. 

 

All this by way of introduction: So how about Islamic Law?  

 

Well, the rule is that 'a contract is the sharia of the parties.' That is, a contract is the 

law of the parties.  The Quranic legislation, a divine text, provides the rule: 

 

"O, you who believe, fulfill your obligations, perform your covenants." 

 

And according to the second source of Islamic law, the Traditions of the Prophet,  

 

"Every agreement is lawful among Muslims except one which declares forbidden 

that whit is allowed or declares allowed that which is forbidden." 

 

This means that contracting Parties may include whatever stipulation they seem fit 

for regulating their contractual relationships.  The rule, therefor, is validity rather 

than invalidity or what we call "permissibility."  However, there is one big 

prohibition in Islamic Contract Law and this is "exploitation" and therefore, a 

contract that includes interest, usury or riba, is void because it exploits the needy 

and enriches the rich.  

 

"But Allah has permitted trade and has forbidden interest":  

 

It is unfair, it penalizes the poor, it is unearned income, it is unjust enrichment and 

it is benefiting off of one's property without just cause. 

 



It is the Jewish law, The law of the Torah and is the Law of the Bible. It is a sin in 

all religions.  To avoid exploitation, gharar is also prohibited. Gambling, 

uncertainty, indefiniteness and speculation are also prohibited.  To avoid 

exploitation, and to protect the vulnerable contracting party, Islamic Law prohibits 

unconscionability, gross disparity, excessive advantage. But how? 

The general rule appears in the Majella Al Alakam Al Adliaa, a codification of 

Islamic Contract Law that was applicable during the Turkish rule of the Islamic 

World.  

 

According to Article 356, entitled "Gross Disparity in Sales":  

 

In the event of the existence of a gross disparity in a sale and in the absence of 

accompanying exploitation, the disadvantaged party may not avoid the contract 

except if the sale involves an orphan, a waqf or trust, or use of public funds.   

 

Then, article 357 says that gross disparity allows the disadvantaged party the 

option of avoidance if he was subject to exploitation.  

 

This is the prevailing view, however there is a debate as to whether "substantive 

disparity", in the absence of a "procedural disparity" may be sufficient to make the 

contract avoidable.  

 

Some argue that substantive disparity, in the absence of any exploitation, is 

grounds for exercising the option of avoidance.  Here, the vice is in the contract 

itself.  The rule in the Quranic legislation is "Do not eat your property unjustly" 

and according to the tradition of the prophet:  "No injury and no infliction of 

injury... and injury shall be removed." 
 

On the other hand, some argue that only a vice of consent, such as the will of the 

party may allow for the avoidance of the contract. Here, exploitation in addition to 

gross disparity is required.  

 

Civil Codes of Arab jurisdictions differ.  According to Article 214 of the Lebanese 

Law, Disparity as a general rule does not affect the contract except in specific 

cases as when the disadvantaged party is a minor.   

 

Or, when the disparity is gross, that is: 

 abnormal or not common 

 the advantaged party exploited the economic need, or inexperience of the 

disadvantaged party  



 

The same rule is applicable in the civil codes of Jordan, the U.A.E. and in Sudan.  

These allow the contracting party, the disadvantaged party the option of avoidance.   

 

While the laws of Algeria, Syria, Qatar, Kuwait, Lebanon, Libya and Egypt allows 

the judge the power, the discretionary power to adopt the contract to "restore its 

balance" or render the contract void.  however, they provide for a short statute of 

limitations for a disparity action: Only one year from the date of execution of the 

contract.   

 

Also, these laws differ as to whether the gross disparity "key" would be used in 

cases of donation contracts.  For instance, Article 213 of the civil law of Lebanon 

excludes donations from the scope of the application of the doctrine, while the 

majority view is that a donor should also be protected if exploited by the other 

contracting party.   

 

So, here are the rules by way of conclusion: 

 

 Disparity, per se, is not enough 

 gross disparity would trigger either the avoidance option by the contracting 

party or the interference of the judiciary. 

 

Now the question remains, should we require exploitation? In other words, should 

we look only in the contract itself or the consent to protect a disadvantaged party 

against exploitation? 

 

When there is unfair advantage of "economic distress" or "urgent need" or 

"ignorance" or "inexperience" or "lack of bargaining skills", the question will 

always be:  

 

How do we balance the principle of freedom of contract and the binding effect of a 

contract with fairness and protection of the vulnerable or weak contracting party?   

 

How do we preserve the stability of the contract and avoid annulment? 

 

Thank you. 


